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PREFACE. 



It is now nearly three years since tbis work was com- 
menced, but as it was chiefly in vacations, without the aid of 
books, but of notes only collected at spare moments, that 
any progress could be made, the completion has been 
delayed £rom time to time. During the interval that has 
elapsed, several most important decisions on the question of 
domlcil have been given to the legal world; and it has been 
the aim of the author to weave these into sooh parts of his 
subject as they seemed to apply to, and so to bring the law 
down to the moment of publication. As the following 
sheets apply chiefly to English domicil, by keeping that 
object in view it is hoped that direct collision with the 
other works on the subject has been thereby avoided as 
much as was possible. Having regard to the many 
'* errors and insufficiencies " in these pages, a few re- 
marks are offered for those who honour them with a 
perusal. The work was entered upon with a feeling, in 
which many will probably sympathise, that, once begim, 
the subject would work itself out; and, to a certain extent, 
this was true. The maxim sunt eerti denique finesse then 
began to press, and it also became obvious that hrevis ease 
lahoro obscurus fio was equally true. To these difficulties, 
and above all that of arrangement, the reader must be 
referred for much that will, it is feared, be found un- 
satisfactory ; but all that can be said is, that, without 
referring unnecessarily to quotations from the civil or Roman 
law, it is believed there is no branch of the subject which 
is not touched upon; shewing, at all events, how the great 
principles applicable to the whole may be applied to that 
portion. It may be thought that undue length has been 
given to the consideration of the cases, and too little space to 

extracts from ancient writers. To this, it is answered, that as 

a 
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the cases form in fact the foundation of the law, it is by them 
that the principles of the law are both established and 
exemplified, whereas the early occurrence of what we now 
call " domicil/' belongs to a totally different state of society 
to that which now exists, when what we have to consider is 
what society and the law are at present and how they now 
subsist in relation to each other. Scotland has been the fertile 
source of most of the cases of domicil, and hence necessarily 
a large portion of this work has been devoted to the con- 
sideration of Scotch cases, replete as they are, with the most 
valuable dicta of the most eminent lawyers in the world, 
with the particular advantage that those observations are 
generally sanctioned and corrected before being printed, by 
the judges themselves, by whom they were uttered, thereby 
having all the value of written opinions. That branch of 
the law of England which relates to domicil has of late 
years gained so much importance from the number and 
complexion of the cases turning upon it, that a consideration 
of these in the form of a treatise may not be without its use. 
There are, at present, but two works upon the subject, that 
by Dr. Phillimore, of which his modesty takes a far different 
view to that which has been awarded to it by the legal 
public, and that by Mr. Cole relating only to one branch. 
In other works the matter is treated of inter alia, and a great 
many of these form no part of an ordinary law library. 
To collect the different parts under the various headings 
to which they refer is the chief object of the writer of 
the following pages, and the utmost pains have been 
taken to make each, by means of copious references, at 
all events, accessible. It is almost superfluous to say 
that the deductions attempted are rather intended to lead 
to a closer investigation of the points referred to, than put 
forward as axioms, or enunciations of principle, except so far 
as they are warranted by the authorities. With these ob- 
servations it is with the greatest diffidence that the author 
leaves his production in the hands of the public. 
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CHAPTER I. 
INTRODUCTION. 

SPELLING OP THE WORD " DOMICIL " — ^ETYMOLOGY— OBJECT 
OF THE WORK — ^DEFINITION DOUBTFUL — MODE IN WHICH 
THE QUESTION ARISES — THE LAW OP DOMICIL ANALOGOUS 
" TO CONSTRUCTION — IMPORTANCE OP THE SUBJECT WITH 
RESPECT TO PROPERTY — ^NATIONAL IMPORTANCE OF IT 
— aUESTION OF DUTIES PAYABLE — FACILITIES OP TRA- 
VELLING — SHADES OP DISTINCTION — DEFINITION DIFFI- 
CULT — LENGTH OP TIME — ABANDONMENT — ^REYERTER — 
PACTUM — ^ANIMUS— CLASSIFICATION OF CASES — ^DEATH IN 
ITINERE — INDICIA- 

The word " domicile," or " domicil ** as it is sometimes Chap. i. 
written, is of a modern introduction into our language, and 
should, if we have adopted it, I apprehend, to make it our 
own, he written in the latter mode, inasmuch as that spelling Spelling of the 
differs from that of all other words having the samesignifica- ^*^* 
tion in other languages. It is not found in Johnson, but is in 
Todd's Johnson, extracted from an old work, but not haying 
any meaning analogous to our interpretation. "Domicile*' in 
the French, and " domicilis ** in the Italian tongue, signify 
•< a dwelling house;" and thus we have the verbs *^ se domi- 
cilier" and "fissare il domicilio ** in those languages, signi- 
fying to settle in a place. The Latin " domicilium," I think, 
was not the same as *' domus," although '* domus " might Etymology, 
mean something included in *' domicilium.'* Littleton's Latin, 

1 
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Chap. I. 



Objectofwork 
to consider 
the English 
law. 



Difficulty of 
definition. 



Modeinwhich 
the question 
arises. 



dlctionar3r giyes it ** an aboad/* and quotes " sedes ** from 
Cicero. But the word " house " refers more properly to the 
particular messuage or tenement, the particular structure in 
which we reside, than to the locality, town, village, parish, 
or country; whereas the "domicir'or "domicilium "includes 
that, and also takes in those other wider acceptations. 

It is not my purpose in the following pages to consider the 
laws of other countries upon this subject, except so far as they 
bear upon and help to illustrate the principle upon which our 
own proceeds; and I shall therefore touch upon them merely 
as I proceed, and as it seems to me necessary, to indicate the 
premises from which the different conclusions, hitherto 
arrived at by our judges and by our legislature, have been 
drawn. 

It seems to be at this moment in extreme doubt what 
is the proper definition of the word "domicil.** Differ- 
ent interpretations have been proposed, and sought to be 
given of it. Sometimes it has been defined to mean " resi- 
dence " only, sometimes *' residence with an intention to re* 
main," sometimes mere length of time — a number of years 
— spent in one place ; but it is evident that all these only 
serve to shew the * difficulty, without in the least remov- 
ing it ; and moreover, it is not by any means clear what 
*' domicil " actually is, that is, under all circumstances. In 
America the question arises as to settlement and taxation. 

The mode in which the question arises in our courts of law 
or equity is usually with reference to the mode in which 
the property of a deceased person is to be dealt with, who 
has moved from place to place during his life, and who has 
to a certain extent, perhaps, acquired national or civil rights 
in more than one country. Thus a man born in England 
of English parents, resides here for a few years of his 
early youth, and possesses ipso facto an English domi- 
cil of origin; he then leaves this country for some 
other, either by emigration or otherwise, amasses property 
there, becomes a citizen of a state, or acquires the rights of 
a bom subject of that country. In the meantime, circum- 
stances have arisen that render a return to his native country 
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expedient; either he finds it by the death of relatives and Chap. i. 
the acquisition of property proper that he should return, or 
knowing when he has enough, and haying prospered in 
business, his mind reverts to his native soil and natural ties 
which have been so long severed, and he returns and 
dies. This is the ordinary case, and although there are 
certain principles well recognised and established on the 
subject, yet it is obvioujg that even in such an apparently simple 
case circumstances may so vary one case from another in 
the same class, as to make it to the last degree doubtful 
how those principles apply to each ; and in this it is that the 
present unsatisfactory state of the law upon this subject (for 
it must be admitted to be unsatisfactory) consists. 

The law of domicil may be said to he analogous to the law 
of construction, inasmuch as the various circumstances under 
which a man passes an eventful and roving life, may be 
fairly compared to the various vagaries which fill men's 
minds, and flow from their pens with regard to the ultimate 
disposal of their property. On questions of construction, AnalogoHsto 
as we all know, the principles are well established, and the *^f "^^"^ ^^^ 
whole difiiculty lies in applying them to the case before us; 
and although in both cases " intention ** is the grand 
governing indication to proceed upon, we cannot look into 
the mind of the person otherwise than as appears by his 
acts and words, written or spoken; and these are often so con- 
tradictory that, instead of assisting us, they lead us into a 
far greater maze of uncertainty. There is likewise a farther 
analogy between the two cases, that in both attendant cir- 
cumstances are allowed to be called in aid to show what the 
"intention" was, as a kind of corroborative evidence in the 
case, the only difierence being that in the case of a testa- 
mentary instrument, we have a written foundation to go 
upon; whereas in a case of domicil, the acts, coupled per- 
haps with the letters of the party, are the basis upon which 
the question must be decided. Laws were framed, not only 
for the restraining of crime and wrongful acts, and for the 
jMreservation of property, but for the proper transmission of 
that property from one person to another, or, failing that, 

1* 
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Chap. I. that it should contribute to the national wealth, hy escheat 
or forfeiture to the crown or sovereign power; and hence 
every member of a state, and every subject of a country, 
' possesses property distributable and controllable by the laws 

of that country of which he is a subject. The question 
of his domicil thus naturally arises; and an important 
question it is, for the duties and taxes imposed upon 
the transmission of property are as different in different 
countries as the general scope of the legislative enactments, 
and to this even those distant lands which are under our 
government are not an exception ; for it happens (I mention 
Law of dom- this by way of example) that legacy duty is not payable 
lOTiM Mfd^ upon Indian property even within our own rule, neither is duty 
Ireland. payable upon charitable bequests in Ireland, although a por- 

tion of the United Eangdom; and hence, so far, these, although 
component parts of one great scheme of government, are as 
much foreign countries as any other foreign state. All this 
renders the law of domicil as important as it is involved ill 
uncertainty ; and the author of these observations has con- 
sidered that a volume bringing under the notice of the 
legal public the numerous branches of this subject some- 
what more in detail than it has at present been brought may 
not be without its use, particularly when it is considered that 
both our peaceful and our warlike relations have, with the 
Facility of wonderful march of invention in our own day, contributed 
travel. ^^ render travel so facile, both temporarily and pecuniarily 

speaking; and to make both national and personal friend- 
ships and ties of such a much more frequent and lasting 
character, than of yore between this country and the 
continent of Europe, even extending far into Asia ; thereby 
also extending the probability of permanent residences by 
natives of all those countries in the others. The nice shades 
Shades of dis- of distinction which have existed with regard to residence 
tinction. jj^ foreign countries are very singular to observe in the 

cases that have been brought for adjudication, and which 
distinctly go to show what it is that constitutes a domicil, 
although it may still be difficult to give it such a definition 
as will hit every case. 
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Thus it has happened that every possible indication of Cha?. i. 
intention has been shown to abandon a native country, 
and dettle and reside permanently in a foreign one; 
where even the whole property of the individual has 
.been invested in that foreign country, estates and titles 
purchased and large sums expended in ornamenting and Intention, 
beautifying the subject of the investment, and yet, if it so 
happened that possession was not actually taken, the 
intention, though clear, and so fally acted upon, has been 
held not to be sufficient to constitute a domicil in that 
country. It also seems extremely doubtful what length of Length of 
time could be fixed as the limit of residence to secure the ™^ 
abandonment of an original domicil, and the acquirement of 
a new one, or what would be sufficient to constitute an Abandonment 
abandonment of an acquired domicil, and a reverter of the Reverter, 
domicil of origin, although it appears clear as a governing 
principle, that whether the intention be proved to exist or 
not, there must likewise be some act to be regarded as a 
/(actum, without which the animus redeundi, the animus Factum. 
manendi^ or the animus revertendi, are of no avail. Animua. 

Many cases might be suggested other than those that have 
occurred, and we might speculate almost indefinitely as to what 
cases might arise, and what the view taken of the law as appli- 
cable to them might be; but it will be the aim of the author to Gassification. 
classify the different branches of the subject under headings 
in a natural order, and consider and discuss each in its turn, 
laying down the principle applicable to each, and by 
illustrations of cases which have occurred, or might have 
occurred, lead the reader, at least to as satisfactory an tin- 
derstanding as the natnre of the case will admit of, of the 
present state of the general law. In preparing these sheets, Kotes. 
the use of notes will be as much as possible avoided, except, 
of course, as matter of reference ; it being intended at the 
outset of every new heading to take as comprehensive a 
view as possible of that particular branch, and then to 
descend to its varieties and ramifications ; and it will like- Arrangement 
wise be endeavoured so to systematize the whole as ®'^^J®*^*' 
to render the index as complete and lucid as possible. 
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Chap. I. Many cases have arisen where a partj has aVsolutely aban- 
doned either a domicil of origin or an acquired domicil, btlt 
has died before he has carried out his intention, either the death 
happening in itinere or immediately before or after he has 
fulfilled his journey ; and in these cases questions of import- 
ance have arisen, whether there really was such an abandon- 
ment as would balance against a reyerter of the domicil of 
origin, or whether the abandonment, assuming that there 
was such, could be sufficient to enable the party to acquire 
a new domicil merely by the act of abandonment; but the 
same principles which apply to the general subject likewise 
apply to this ; and the only question, therefore, would be, 
what residence is, and what is abandonment } Lastly, there 
18 no circumstance, however small, however apparently in- 
significant, connected in any way with the disposition, cha- 
racter, and circumstances attending the movements of the 
party whose domicil is in question, that must not be taken 
into account, and every particle of evidence obtained in the 
least degree capable of bearing upon the point. All these 
are considered ** indicia" upon which to raise "probable pre- 
sumptions " in the question of intention, and as ^ indicia " 
merely in the absence of evidence of intention on the ques- 
tion of abandonment or residence. The foregoing observa- 
tions have been made with the object of taking in the whole 
scope of the subject, that in reading the different details the 
principles which must guide the judgment may not be for- 
gotten. Property is disposed of either by the will of the 
owner, or by the law of the country to whose laws it is sub- 
ject; and as in both cases certain duties are inevitable, and 
as they vary so much in almost every country, the domicil 
is an important question. 



CHAPTER n. 

DEFINITION OP DOMICIL — ^DEFINITION DIFFICULT AND UN- 
8ATISFACTQBT — FUKNITX7BE — INTENTION TO REMAIN -- 
DOMICIL BEGULATBS THE DEALING WITH FBOPEBTY OF 
THE DECEASED — ROMAN LAW DEFINITION — FRENCH — 
AMERICAN — WORD OP MODERN INTRODUCTION INTO OUR 
LEXICOGRAPHY — JOHNSON — TODD— VATTEL — LATIN AND 
QRBEK DEFINITION — COMMON ACCEPTATION — AMBRIOAN 
STATUTES — OBSERVATIONS OF AMERICAN JUDGES — VATTEL 
ON THE RIGHTS OF BIRTH. 

As I have hinted in my Introduction, a definition sufficient Co^'*- ^< 
to take in the general meaning of the word *' domicil " has 
always been, and still is, a matter of uncertainty, 

" Grammatioi certant et adhuc sub judice lis est ;" 
and for this plain reason, that whatever definition you may Definition nn- 
give, depends upon something else; and thus you are en- 
deavouring to describe a thing which has not and cannot be 
reduceable to one standard. For example, take the defini- 
tion, ** residence with intention to remain;*' this depends 
upon two things extremely difficult to ascertain; namely, 
what is ''residence," and what is " an intention to remain.'* 
At first sight this may be made a question, but let us consider 
it a moment, and I think it will be seen that I am correct $ 
what is residence ? it may be said to consist in a lengthened 
stay in one place, the purchase of a domus and famiture; 
and yet in most cases, even such a purchase as this may not 
be in perpetuum, but for a limited term only, and unless the 
party actually dies whilst in the enjoyment of such a fixed 
property, and imless that was his only fixed property of alike 
nature, it might be questionable how far a domicil had been 
created. This, of course, is putting an extreme case, but 
it is necessary that a general definition should take in every 
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pendant. 



€ha?. ii. case, and such a case as is here suggested has actuaUy hap- 
pened, in which commissions were issued to three scTcral 
countries to examine witnesses, to show, if possible, which 
of manj alleged domicils, standing apparently on precisely 
the same footing, should prevaiL* Then comes the much 
more vexata qtteathf what is " an intention to remain/' and 
this being the " animus^'* and not the ^^ factum,'* is a matter 
entirely of evidence and deduction, and must vary in almost 
every case. It therefore really comes to this, that you 

Defhiition de- can give nothing but a dependant definition, the fact being 
that a domicil is that which subjects a man's property to be 
dealt with according to the particular law of a particular 
country in which the domicil has been acquired ; if Scotch, 
according to the law of Scotland ; if English, according to 
the law of England ; if French, according to the law of 
France, &c. It maybe said again, that if a man resides 
for many years in a particular place, settling there for good 
reasons, and there remaining until his death, what questioB 
can there be as to his domicil? the answer is, there is Qone; 
but such a case never comes under the consideration of a 
court of justice, any more than a man of perfectly upright 
conduct ever comes within the clutch of the criminal law, 
as it is only on real questions of uncertainty that any 
point arises; for "De minimis non curat lex.'' 

However, our law has endeavoured to give several defini- 
tions of this fickle thing, and we also find attempts made 
with a like object by foreign authors. Thus, according to 
the Roman law, a domicil, domicilium, translated usually '' a 
habitation," is, *' in whatever place an individual has set up 
his household gods, and made the chief seat of his affidrs, 
without any special avocation.'* The word ** home " is per- 
haps the shortest as well as the truest definition; but that 
still leaves the question open as to what is a man's ** home." 

French. The French jurists define it to be *' the moral relation that 



Roman deflni 
tion. 



* The case allnded to is Lord t. Colvinf 7 W. R. 251, where the erl- 
dence being pretty equally balanced, the domicil of origin was held to 
preyaiL 
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subsists between a man and tbe place of his residence;'' and Cba?. n. 
Vattel using the word " domicile," translated by the word 
" settlement," says, " it is a place where a man has the in- settlement, 
tention to remain always." Bonllenois says, " it is a place 
of society where he may enjoy the advantages of his 
labours ;'' and the American definition, where the word is American, 
actually used, is " residence at a particular place accom- 
panied with proof or presumptive proof of intention to re- 
main there for an unlimited time." There must be the 
intention and the fact 

As I have before cursorily observed, the word " domicil " is Word of mo- 
of modem introdnction into our language, not being found in SS^*'**' 
dictionaries published as far back as Johnson's, but in Todd's 
edition he inserts it,>and writes it " domicile " with an e, and 
quotes it from an old book called *' Brevint's Saul and Samuel 
at Endor," p. 303, where there is this passage, '* This famous 
domicile was brought with their appurtenances in one night 
from Nazareth over seas and lands by mighty angels, and can , if 
honoured with a visit, with an offering, and with a vow, cure 
in a moment all diseases." Todd's edition was published in 
1827, but in an earlier work by Mason (1801), entitled an Ad' 
dendum to Johnson's Large English Dictionary, the word 
" domiciliary " occurs, which he renders as adj., from domicile, 
French, ** intruding into private houses ;" and says in a bracket, 
** this word is a new offspring of the French Tyrrany," which 
Todd refers to, but seems to plume himself upon having dis- 
covered so erudite an authority as Brevint for the use of the 
word *' domicile," which was, in fact, the first use of the 
French word in an English composition, and Brevint was 
not an Englishman, but a native of Jersey, although he 
graduated at Oxford, and was afterwards Dean of Lincoln; 
and therefore, allowing all honour due to Mr. Todd's in- 
dustry, this I look upon as an accidental use of it, more 
particularly as the natives of Jersey speak French, and 
that it did not obtain till the year 1830 at the earliest 
in conmion use, except in America, and not then conmion; 
for in 1827 he was put to the necessity of searchmg 
^r it in such a recondite authority. He admits, more- 
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Cbat . IL o^n^j that it was not to be found in oar ** kxicographj," and 
says, ** Burke nses the Latin word as if he had not known 
the English.*' 

Yattel, in his Law of Nations, treats of the subject 
of " settlement " in precisely the same manner as ** dcunidl *' 
is now treated of at page 103 of his work, and as the 
French word "dwntci/c** was translated '^settlement,*' 
hence we may infer, that although the word itself was not 
used at that time in England (the middle of the eighteenth 
century when he wrote); yet the subject was then discussed 
among jurists, although it had not monopolized so much 
Used in Soot- attention as since. We, however, find the word used as an 
**°^' English, or at all events as a Scotch word in the Dictionary 

of Decisions for 1813, Lord Eldon's notes, p. 199. 

In Littleton*s Latin Dictionary, he translates it thus, 
** domicilium," domicolrum, oi*nrn^ioi cvovXn^ut, ** a mansion, 
Claarical deft- a dwelling house, an aboad;" Sedesj Cicero. The word 
°***°°** ** mansion " certainly signifies a fixed residence, for although 

it may be let, yet it is usually something belonging to ** the 
family," and likely to be retained as a residence. The next 
word, '* dwelling-house," might be any house, so might the 
word "abode;** but the word "sedes," as used by Cicexo, 
probably referred to the villa residences in the vicinity^ of 
Bome, that is, a place of retirement, or what we, probably 
finom the same word, call a ** seat,** and there is no doubt 
that a ** country seat ** usually answers the description of a 
domicil. In the Rev. J. G. Wood's very pretty little wo^ 
entitled *'The Common Objects of the Sea Shore,** the 
following passage occurs at p. 115, showing plainly in what 
sense the word "domicil" is taken by a scholar who is 
not a lawyer. "These creatures (soft-taHed crabs) aze 
generally called hermit crabs, because each one lives a soli- 
tary life in his own habitation, like Diogenes in his tub 
. . . . The species here given is the common hermit 
crab (Pagurus Bemhardus), and the particular individual is 
inhabiting a whelk shell, a domieihj that is in great request 
when the creature grows to any size." It should be observed, 
in reference to this passage, that the creatures in question 
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make the shells of deceased uniyalYes their home as long as Chap. ii. 

they answer their purpose, and therefore the word " domi- 

cile*' is used by Mr. Wood in the sense of '*home/* which 

these shells undoubtedly are to the crabs. The word " (/omt- 

eiUum " is used by Grotiusy lib. iL cap. 5, s. 24, where there 

is this passage: "Romanis legibus saltern posterioribus 

domieUivm quidem transferre licebat." The Roman law 

here referred to is as follows : — ** Municipes sunt liberti et 

in 60 loco ubi * ipse' (/omictYttim su& voluntate tulemnt, nee ali- 

quod ex hoc origini patroni facinnt prsejudicium et utrobique 

numeribus astringuntnr." Digest, lib. i. tit. 1. *'Ad mnnici- 

palem et de incolls." Leg. xxii. § 2. In the translation of 

Grotius by Mr. J. £arbeyrac,in 1788, the word **domieilkm" 

is translated ''habitation." 

In the case of Forbes y. Forbes, 1 Kay. 341, Vice- Chan- 
cellor Wood observed how very unsatisfactory any general 
definition must be, because the very terms of it implied Le^al deflni- 
something else, which was to be defined; and Dr. Lushing- 
ton, in a very late case came to the same conclusion; but 
whether we can exactly agree upon a set of words to express 
it or not, appears to me not to be very material, if we under- 
stand the requisite things to be proved to constitute it, the 
real question being, whether or not a person has by his acts 
and expressions placed himself in such a position as that, if 
he dies, the law of the country in which he then is, can be 
made applicable to whatever personal property (for to such 
only it applies) he leaves behind him; and I have rather 
considered this point with reference to the opinions expressed 
upon it, than to its materiality. 

By the statutes of the state of Massachusetts of 1693, American 
1701, and 1767, domicil is defined to be " coming to sojourn s***^^- 
or dwell," ** being an inhabitant," ** residing and continuing 
one's residence," '* coming to reside and dwell." In the 
ease of The Inhabiianis of Abvngton v. The Inhabitants of 
Bridgwater, 23 Pickering's American Reports, 170, the above 
statutes are quoted, and the following pertinent observations 
made upon the subject. ** The question of domicil is often 
of the highest importance to a person, to determine his civil 
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OiA?. n. <^<^ political rights and privileges, duties and obligations, it 
— fixes his allegiance, it determines his belligerent and neutral 
character, and in time of war it regulates his personal and social 
relations whilst he liyes, and furnishes the rule for the disposal of 
his property when he dies. Yet as a question of fact, it is often 
one of great difficulty, depending sometimes upon minute 
shades of distinction which can hardly be defined, and it seems 
difficult to form any exact definition of domicil, because it 
does not depend upon any single fact or precbe combination 
of circumstances. If the above defmition be adopted (re- 
ferring to the statutes), which seems intended to explain the 
matter, and put it beyond doubt, it will be found on ex- 
amination to be only an identical proposition equivalent to 
declaring that a man shall be an inhabitant where he in- 
habits, and be considered as dwelling or having his home 
where he dwells and has his home. It must often depend 
upon the circumstances of each case, the combinations of 
which are infinite. If it be said to be fixed by the place of 
his dwelling-house he may have his dwelling-house in 
different places, if it be where his family reside with himself he 
may occupy, them indiscriminately and reside as much in one 
as another, if it be where he lodges or sleeps {per nocteW) he 
may lodge as much at one as the other, if it be his 
place of business he may have a warehouse, manufactory, 
wharf, or other place of business in connection with his 
dwelling-house, in difiPerent towns.'' This extract will be 
sufficient to show how the mere question of definition stands; 
and although the observations are made in America by an 
American judge, they still apply equally to the general 
subject. 

Before leaving this part of the question, which is in truth 
of considerable significance, I would refer to some observa- 
tions made by Vattel at page 101 of his treatise, which are 
valuable not only by analogy, but to a great extent by direct 
application. ** The whole of the country, possessed by a 
nation and subject to its laws, forms a part of its territory 
and is the common country of all the individuals of the 
nation.** We have been obliged to anticipate the definition of 
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the term " native country/* because our subject led us to C"^- ^^ 
treat of the love of our country. . . . Supposing then, 
this definition already known, it remains to explain several 
things that have relation to this subject, that answer the 
questions that naturally arise upon it (yide Vattel, p. 63, 8. Vattel's defi- 
122). The term " country " seems to be pretty generally 
known, but as it is taken in different senses, it may not be 
unuseful to give it here an exact definition. It commonly 
signifies '* the state of which one is a member; " in this sense 
we have used it in the preceding sections, and it is to be 
thus introduced into the law of nations. In a more confined 
sense, and more agreeably to its etymology, this term signi- 
fies the state (or even more particularly), the town or place 
where our parents have their fixed residence at the moment of 
our birth; in this sense it is justly said that our country 
cannot be changed, and always remains the same to what- 
ever place we may afterwards remove ; . . . . but as 
many lawful reasons may oblige a man to choose another 
country, that is, to become a member of another society; so, 
when we speak in general of this duty to our country, the 
term is to be understood as meaning " the state of which a 
man is an actual member ; since it is the latter in prefer- 
ence to every other state that he is bound to serve with his 
utmost efibrts. At p. 102, s. 215, he proceeds: " It is asked 
whether the children bom of a citizen in foreign countries, 
are citizens ? The law has decided that question in several 
coimtries, and those regulations must be followed. By the 
law of nature alone children follow the condition of their 
fathers, and enter into all their rights. The place of birth 
produces no change in this particular, and cannot, of itself, 
furnish any reason for taking from a child what nature has 
given him. I say, of itself; for civil and political laws may, 
for particular reasons, ordain otherwise, but I suppose that 
the father has not entirely quitted his country in order to 
settle elsewhere. If he has fixed his abode in a foreign 
country, he has become a member of another society, at 
least as & perpetual inhabitant, and his children will be mem- 
bers of it also." (I give this from the English translation 
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Cbap. n. for greater conyenienoe.) I hare written in italics those 
portions of the above quotation which more directly bear 
upon my subject, and I think it is very clear that the subject 
now called by the word " domicil " entered very largely under 
the title of " settlement *' (the French word " domicile ** being 
so translated) into the consideration of the law of nations 
at the time Vattel wrote, and those expressions which I 
have so particularised apply very specially to it, as at pre- 
sent treated of and understood, besides referring to other 
portions of the same subject. 

In considering any subject, it is of the last consequence 
that we should understand fully wk(it it is we are going to 
consider; and hence, anything tending to elucidate the defi- 
nition has its use. 



CHAPTER III. 

OP THB DIFPBHENT KINDS OP DOMICIL— DOMICIL OP POUB 

KINDS — SUBDIVIDED OP ORIGIN AND BIRTH, WHETUEB 

DISTINCT — ^ILLEGITIMACY — BIRTH ON SHIP-BOARD— COM- 
PULSORY DOMICIL — THB WIFE — SEPARATION A VINCULO 
OB A MEN8A BT THORO — CODE CIVILE AS TO MARRIAGE — 
INPANT — BASTARD — PRISONER — EXILE — SERVANT OF 
GOVERNMENT— HALP PAY. 

DoMioiLS are of four kinds : first, domicil of origin ; Cha?. III. 

secondly, domicil of birth ; thirdly, domicil by operation of 

law; and, fourthly, domicil of selection. Some domicils are Different 

called necessary, and these probably would come within ^^*'do™* 

the third class; these are, those of a wife, an infant, a 

servant, a student, a prisoner, an exile, a servant of the 

Crown, a domestic servant, an emigrant, an apprentice, a 

lunatic, and some others ; but these would more properly, I 

think, be described by tbe word compulsory. It is very 

doubtful whether a man can have a domicil of origin Domiciiofori- 

different from his domicil of birth; for, up to the time when gin and birth. 

he attains his majority, his domicil would follow that of his 

father, unless he were illegitimate, in which case, although 

a minor, his domicil would refer to the country in which he 

was born, and so far be a domicil of origin and not of birth 

only. A domicil of birth does not properly arise during 

minority, but being acquired by birth would become a 

domicil of origin if continued after the party came of age; 

but domicils of origin, and the fact of birth or death in a 

particular country, are in the nature of dermers resortSf and 

never called into play, except in the absence of all others. 

Domicil by operation of law would include all those oases 
where the act of the party has no hand in creating the 
domicil; thus, the domicil of an illegitimate child would be 
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Chap. HI. by operation of law, the domicil of a person bom on board 
By operation of a ship would be bj operation of law as belonging to the 
of law. country to which the ship belonged, &c., — see Vattel, 

p. 102, s. 216. Domicil of selection would be, where a 
Selection. party actually became a resident with the intention to 
remain, and chose that particular locality as his home. The 
third class, as I have said, are divided into what I shall call 
Compnlsory. compulsory domicils, and which I have treated of at large 
in another place. And, first, a wife's legal existence, except 
in some few particulars, is merged in that of her husband; 
and these very exceptions, which cannot arise unless under 
As to a wife, express provision, shew the truth of the general assertion. 
But none of these exceptions, as, where she has property to 
her separate use, where she has a power of appointment over 
property, where she possesses real estate, &c., affect the 
question of domicil ; for a wife, ordinarily speaking, resides, 
with her husband, and therefore his domicil would be her 
domicil, and unless she were separated d vinculo matrimonii^ 
when she would cease to be a wife, her residence in a par- 
ticular place could not affect her legally; because the mere 
effect of a deed of separation, or a separation a mensa et 
ihorOf would not interfere with the legal bond; for, I 
apprehend, the general law looks only at general rights 
according to that law, and until these general rights are 
interfered with, which they could not be by private agree- 
ment, or by anything which does not touch the legal tie, 
the legal consequences of that tie follow and remain as they 
subsisted the moment after the marriage. As is well known 
according to our law a certain period (three weeks or three 
sabbaths) must elapse of continued residence by one of 
the parties, in a parish where a marriage is to take place, 
before the parties can be married by banns; and this rule 
OAe civile as finds a parallel in the Code Civile, 74th art., where it is pro- 
to marriage, yicled that "the marriage shall be celebrated in the commvne 
in which one or other of the parties shall be domiciled (see 
Robins v. Paxton, 6 W. B., 457), and the domicile as regards 
the marriage, shall be established by six months' continued 
habitation within the same commane." The domicil of an 
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Iftfant follows tUat of its parents, as, in the ordinary case, Chap. m. 
the domicil of both woald be the same ; but if the child be 
posthamoas, the then residence of the mother would be the 
domicil of origin or birth of the child : and tihis would apply 
to an illegitimate offspring; for although a bastard (that is, The domioa 
a child not born in lawful wedlock according to our law) is °^ * bastard. 
harss neminisj filius or fiiia nuUitu, yet, for the purpose of 
domicil that rule can only apply to the father, because he is 
not legally his father, however certain and notorious the 
fact of his paternity may be; but this cannot be the case 
with the mother, for, whatever doubt there may be whose 
son or daughter it is on the father's side there cannot be any, 
ordinarily speaking, on the mother's. With respect to the Of a prisoner, 
case of ^ prisoner, if his imprisonment be for any crime 
which does not create the absolute forfeiture of his property, 
real and personal, such as treason and crimes of that nature, 
or of his personalty, as felony (ot<2. Harrop'4 Estate^ 5 W. B. 
p. 449), there can be no doubt as to his domicil being that 
of the country in which he is imprisoned. The same ob- Of an exile, 
servations apply to the case of an exile, or one banished 
from his native country for some crime: but this could only 
apply to the case of one exiled for life, for unless the party 
exiled for a term confirms his compulsory domicil thus 
acquired by acts sufficient for the purpose, his former 
domicil would immediately revert on his return to the 
.country from which he was exiled or banished. The case Qf i^ servant 
of a servant would stand somewhat on the same footing, 
except that his domicil is not so compulsory as in the cases 
of prisoners or exiles, but rather may be called a domicil of 
selection, although circumstances may create such a pressure 
as to make it in a manner involuntary or that in which his 
will has little or no concern. As appendant to this is the Qf |^ serrant 
ease of a servant of the Crown { and this branch may be of theCroT»n. 
divided into two classes — ^those who hold a direct office under 
Government, and are constantly engaged in the performance 
of active duties, and those who are in the pay of Govern- 
ment, but not performing any duty, and under the liability 
i»n]y to be called upon at any moment to serve. Many 

2 
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Chap. III. cases have occaned whioh have received' judicial decision 
— coming under both of these heads, and chiefly respecting 
military men, who, either being on service, were transferred 
from station to station and country to country, or being in 
the receipt of half-pay followed some other calling ; but ap 
to the time of death continued to receive pay, got leave of 
absence extended from time to time, and died without ever 
having been called upon to serve. 

In the first case it woald be difficult to say that a domicil 
could be acquired by ever so lengthened a residence, where 
there was a liability to change it at any moment, and that 
at the will too of another power, over which the party 
himself could have no control; but still this is certainly a 
compulsory or necessary domicil, and if a person thus 
circumstanced remained or rather resided a number of 
years in one country, although perhaps not in the same 
place, and died there, that country would certainly be his 
domicil. On the other hand, it has been held that the mere 
extension of leave and continuance of half-pay from time to 
time did not prevent a domicil being acquired in another 
country than that by the Government of which the half- 
pay was granted, because the mere neglect of an application 
for leave would have forfeited the commission and dissolved 
the tie at any moment; Cockrell v. CochrelU 4 W. K., p. 730. 
Having thus touched lightly upon the different kinds of 
domicil, I shall next proceed to consider what it is which 
constitutes the thing itself. 

Vid. Vattel's Law of Nations, p. 203. 



CHAPTER IV. 

WHAT CONSTITUTES A DOMICIL — BESIDEXCE AND INTENTION 
NECE88ART — PROPERTY — ABANDONMENT WITHOUT AC- 
QUIREMENT — ^DOMICIL DEPENDENT ON PROPERTY — ^FUR- 
NITURE — ANIMUS REDEUNDI — BOOKS AND TRUNKS — 
LENGTH OP TIME^-ONB FACT NOT SUFFICIENT TO CREATE 
A DOMICIL — THE RESIDENCE OP A WIPE — ANIMUS MA- 
NENDI — DOMICIL NOTWITHSTANDING ENTIRE REMOYAL OF 
PROPERTY — HALF PAY — ADMIRALTY ORDERS — ^INTENTION 
NOT SUFFICIENT. 

We have seen the etymology of the word **domicil," that Chap. IV. 
it is a " house of residence/' and not only so, but a house in 
which it is the intention of the party permanently to reside, 
and probably the shortest and truest meaning of the word 
is expressed by the one syllable "home," although no doubt 
that again depends upon what is considered as "home." 
We have also seen what is an abandonment, what is an ac- 
quirement of a domicil, and what is a domicil ah origine aut 
nativitate. We now come to a thing apart from all these, 
namely, what is necessary to constitute a domicil ? To what neces- 
possess a domicil the necessary ingredients wee, residence, sarj'tocoiwti- 
and intention; and it is therefore a sequituVf that for the 
purpose of residing there must not only be the act called 
residence, but the thing called a residence; and I think, at 
this present period, it must be assumed that there is 
some kind of property in that residence to make it a 
domicil. On the other hand, intention may be manifested Possession of 
almost without the possession of property, although the property. 
proof in that case is of a very negative nature, that is, 
where a party having acquired an undoubted domicil in one 
country either by birth or act of his own, abandons but does 
not lose such domicil ; because he does not acquire another, 

2* 
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Cbaf. rv. in which case we are compelled to prefer the best of two yerj 
nnsatisfactory states of circamstances. However, it gene- 
rally happens that a man has some species of " home " in 
some country, and if he has not, yet possesses or retains 
some species of property, which raises an inference that he in- 
tended at some period to return to this spot and there perma- 
nently abide -, or at all events, that he has never had an inten- 
tion to abide or reside anywhere else. Of course, if a man 
possesses no property, no question of the sort can arise; 
because there is nothing whereon the law of any country 
can act, as it is in consequence of the possession of property 
and upon that possession that the law of domicil arises. In 
the case of Cochrane v. Cochrane (now subsisting under the 
title of Lord y. Calvin)^ Sir Launcelot Shadwell, the late Vict- 
Chancellor of England, decided that the retention of furniture 
was a sufficient indicium to fix the domicil as Scotch, and 
expressed that to be his opinion upon general principles, 
and specially as showing the animus redeundi, including 
of course the animtts manendi, when the former animus had 
become a factum^ and which might be assumed as a natural 
or rather as a highly probable consequence ; but also upon 
this further principle that the domicil had been Scotch, and 
was not displaced by another on the fact of the retention of 
furniture which was in fact tantamount to a retention of 
a domicil which had been acquired, and was prevented by 
this circumstance from being lost This case occurred in 
May, 1848, and was argued upon exceptions, but is unre- 
ported, except in the public press ; and it is worthy of notice 
that in the case referred to, not only did the present 'Vice- 
Chancellor Sir John (then Mr.) Stuart give an opinion that 
the domicil was Scotch, but the present Vice- Chancellor Kin- 
dersley has at the hearing decided it to be Scotch. The 
soundness of this decision, I think, cannot be called in ques- 
FosseMion of tion, and hence a fortiori, if the possession of furniture is 
ahouae and gafficient to support a domicil, the possession of a house and 
land would be, even though there were no immediate appli- 
ances sufficient to enable the party actually there and then 
to reside, annexed to it. Nay more, in the case of Attorney 
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General v. FUzgerdtd, 4 W. R, p. 797, it was held by Vtce- C^IV. 
ChanceUor KindersUjf^ that the leaying books and tranks was PosaeflsioD of 
sufficient among other indicia to constitute a retention J^jjj,*^ ^ 
of an English domicil. The length of residence has additional 
always been thought an important tuhBtiratum whereon ^^^' 
to build a domicil; no doubt, for the obvious reason, 
that whateTer the intention of the person may have been, Length of 
that is, at all events, a substantive f^t, or in other ^* 
words, an act done sufficient per te to constitute a 
domicil, or if not, wanting very slight circumstances con- 
joined with it, to do so. In this sense, however, I imagine 
that the length of time must be considerable (for I know of 
no actual limit which has been fixed by decision, except in 
the case of Bremer v. Bremer, I Deane, 192, where in the 
course of Sir John Dodson's judgment there is this pas* 
sage : — ''Time alone will not constitute a domicil; a person 
may remain for fifty years in a particular place with an 
intention to return, and the origiaal domicil is not considered 
Co have been abandoned; and undoubtedly this is quite true.** 
Long residence in one place is a material ingredient from 
which intention may be collected; but it is also absolutely 
necessary that there should be evidence of some sort of 
aaimtUf although of course the longer the residence, the less 
necessary is the amount of animua. Whereas, supposing a 
house and land are taken, furniture purchased, and servants 
regularly hired, either where it is on a twenty-one years' or 
some long lease, or where the property is purchased out and out 
a much shorter time would be sufficient, supposing at the time > 
of the death under such circumstances, there was nothing to 
show an intention permanently to break up such establish- 
ment, and therefore, a mere residence, even of some months 
elsewhere, and leaving the establishment of servants upon 
board wages, would not prevent there being still sufficient 
to constitute a domicil, vid, Forbes v. Forhee^ 1 Kay. p. 341. 
It is scarcely possible to conceive a case in which one 
solitary fact could create a domicil (except in the cases of Insnfflolency 
necessary domicils treated of in another chapter), and therefore /a^wn!^ 
Is it that every minute circamstances attending the conduct 
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Chap. IV. and position of the party is so reqaisite to be brought 
forward. It oftentimes happens that there may be mdicia, 
many in number, and yet it is still doabtful whether they 
constitute a domicil; but the addition of one circumstance, of 
some weight, completes as it were the necessary sum total 
and constitutes the domicil, and this circumstance in Forbes 
y. Forbes was the residence of the wife. It would, perhaps, 
be yery difficult to enumerate all the circumstances neces- 
sary to create a dotricil, but the guide to determine 
what circumstances are necessary is that, coupled with 
facts, there must be some circumstance or circnmstanoes 
to show an intention permanently to reside, and a^r 
all that is the key -stone upon which the whole question 
turns. It is not necessary for the purpose of provinft 
a domicil in any particular country that a residence 
should be proved to exist in any particular portion 
of or place in that country; it being enough that a 
domicil having been there acquired, no domicil has been 
acquired elsewhere, or that there are indicia to show an 
intention at some time or other to return to and reside in it, 
and therefore I think it is clear upon this principle, that 
where a party is possessed of property sufficient for a 
residence in one country, but procures tenants for it and 
spends his time in travelling from place to place abroad (a 
common case), his domicil is still subsisting in the country 
wherein his property is situated. A question has often been 
raised with regard to persons in the service of Government; 
and as bearing upon this question the case of Brown v. Smithy 
at the Rolls (21 Law Joum. N. S. 356), was a somewhat 
Naval officers, singular one. In that case William Cornborough Watt, a 
Scotchman by birth, and a surgeon by profession, came to 
England and was appointed hospital mate at Haslar hospital; 
he afterwards acted as assistant-surgeon and surgeon on 
board of various vessels of the Royal Navy during seyeral 
years, as also on board several convict ships, and twice 
during these periods, being on half pay, he yisited Scotland, 
and remained there up to the time of being again on service, 
but ultimately, being on the Malta station, he there died. 
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At this time he had entirely removed eTerj article of Gbap.R''. 
property he possessed, and likewise hi8 sister and only ^^— ^ 
relation, from Scotland, on the last occasion of his visiting property, 
that country; but the Master of the RoUs thought that he 
had not lost his Scotch domicil, and decided accordingly. 
This, no doubt, is a very strong case; but it only carries out Abandon- 
the principles I have endeavoured to evolve, namely, that ^^of oriSn.' 
where a domicil has been acquired, and subsists ipso facto ; 
until another is acquired, such domicil of acquirement or 
origin is not lost, although it may be apparently abandoned. 
The latest case npon this part of the question is that 
of CockreU v. Cockrdl, 4 W. R., p. 730; where the Crown 
claimed legacy duty on the ground of an English do- 
micil. The circumstances were shortly these. The tes- 
tator, Mr. Cockrel], being on half pay and invalided from 
his Majesty's ship Weazelf went to Calcutta, where he 
founded the well-known house of CockreU & Co., and 
amassed a fortune of nearly £200,000 in the course of ten 
years, married, had children and died there; and it appeared 
that he had from time to time obtained leave of absence Half-pay. 
from our Grovemment, and still retained his half pay up to 
the time of his death. In this state of things he made his 
will, and left large legacies, &c.; and legacy duty being 
payable if his domicil was English, but not if it was Anglo- 
Indian, the matter was contested with some energy. The 
Vice- Chancellor took time to consider the case, for the pur- 
pose of investigating the nature of the Admiralty orders; Admiralty 
and as it appeared that the effect either of outstaying the ®'^®"- 
leave of absence or neglecting to apply for further leave 
when one period was expired, would be simply a forfeiture 
of the half pay, his Honour thought it so very improbable 
that, had the occasion arisen, Mr. CockreU would have 
elected to retain his half pay against such a profit as he was 
then making by his business, that he decided his intention 
to have been all along pennanently to reside in India, 
although as long as he could, he had retained his half pay, 
and held accordingly that his domicil was Anglo-Indian and 
not English. This case, therefore, was decided on the in- 



24 THE LAW or Doiacsc 

OiAr. IV. tention as eonstitatiug the domidl joined with ten jeam' 
residence, and it cannot be doabted that the mere fact of 
being in the senrice of a QoYemment, unless accompanied bj 
permanent residencei will not of itself constitate a domicil; 
vid, Hodgson y. Beatu^einef 7 W. R. 897 ; and 33 L. T. 3d. 
CovertarC) minority, imprisonment and exile, may ipto facto 
constitate a domicil ; bnt this subject will be found discussed 
under the head of '* compulsory domiciL" Oftheinsufil- 
oiency of intention only to constitute a domicil there can be 
TMismen- uo doabt, and it has also been held that a testator's descrip- 
twy dwcrlp- tion of himself is not sufficient for thatpurpose. Vid, Whiektr 
T. Hume, 13 BeaT. 366, afterwards carried to the House Of 
Lords, and which will be hereafter referred to. 



CHAPTER V. 

OF THB EYIDENCB NECESSARY TO ESTABLISH A DOMICIIr— 
EYIDENCB OF EYBBT KIND NECBSSABT — ^DIBBCT, INDI* 
BECT, AKD GIBCUMSTANTIAL — ^PABENTAGE — OCCUPATION — 
VIEWS — ^INTENTIONS — INFEBENCE — ^PBOBABLB PRESUMP- 
TION — ^PBOPEBTT — REAL ESTATE — BZPBESSIONS — COBBES- 
PONDENCE — CONNECTION KEPT UP FBOH A DISTANCE — 
DIBECT EVIDENCE MAY BE BEBUTTED-— TWO SIMILAR 
BE8IDENCBS — ^HABITS — ^MOVEMENTS — ^ABANDONMENT AND 
ACQUIBEMENT— OPINIONS OF AMSBIGAN JUDGES — ^EASIER 
IN AMERICA THAN IN ENGLAND. 

In another portion of this Treatise I have touched cursoril j Chap. T. 
upon the snbject of the evidence necessary to establish a "" 
domicil, which I shall now proceed to consider in detail. 

The eyidence requisite to be brought forward upon a Evidenoe ne- 
question of domicil embraces almost every species that can ^^"''^* 
possibly be obtained— direct, indirect, and circumstantial* 
Direct evidence of facts relating to the birth, parentage, 
movements, and occupation of the individual whose domicil 
is in question; indirect, with reference to his intentions and 
views during such periods; and circumstantial, as regards 
any events connected with either of the other branches, and 
which may have any bearing upon them. 

Thus a man's birth, movements, and occupation, are facts of Dlreet, lodi- 
which, generally speaking, direct evidence may be obtained; ^^l^^tlal. 
whilst communications had with him or made from him to 
others, and acts done by him, may be matters leading to in« 
ferences only, and not of themselves sufficient to constitute 
significant facts, although not without iheir use and force as 
connected with facts ; habits also may stand on this footing, 
whilst a variety of circumstances, not, perhaps, coming under 
either the head of evidence direct or indirect, may still 
supply a wanting link in the chain, to support ** a probable 
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Cbap. V. presumption/' and are chiefly of consequence where the 
balance is very nicely poised. 

Property possessed by the party and its nature would come 
within this latter class, and the more solid its character the 
more it would, in all probability, be of value. Thus the pos- 
session of real estate or appendants to realty would be of 
Posaessloii of weightier signification than the mere possession of personal 
aod'penonal. chattels or money, or securities for money, because, although 
the latter may be much more valuable per $e than the fonuer, 
yet it is not necessarily so coupled with an intention to use 
it in any particular locality, being capable of transmission with 
so much greater facility; whereas anything in the nature of 
realty or appendant thereto, as lands, houses, or furniture, are 
indicative of an intention at some period to reside, and are 
important therefore as indicia. 

Another class of indirect evidence which often weighs 
considerably in doubtful cases belongs to the expressions 
made use of by the person whose domicil is to be 
determined, and more especially in the exercise of any 
Ezprefldons dispositionary powers, although a correspondence is often 
'"rifcton***"^ of the last consequence as furnishing the means of 
arriving at a conclusion otherwise unattainable. As I 
have elsewhere said, it being impossible to see the 
mind of the party whose intention we wish to collect, it 
must be got at, and can only be got at, by the consideration 
of, perhaps, a large mass of evidence, consisting of a variety 
of component parts, not one of which alone would be enough 
to furnish a deduction, still arrived at with very little moral 
Reteotionofa doubt, upon the whole. Thus the retention of a connection 
v^b? uitiTe ^^ ^ native country, during a long residence in a foreign 
conn^. one, has been thought to be a very significant circumstance; 
and it is more than doubtful whether, if the breaking off of 
such connection would be followed by a loss more than 
capable of balancing the interest attached to the foreign 
residence, a domicil that would otherwise be absolutely ac- 
quired by length of time and other necessary attendant cir^ 
cumstances in such foreign country would be so regarded 
by our law. 
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Upon this branch the evidence must be distinct not Chap. v. 
only as to the connection itself, but as to the effect which 
such connection has upon the movements and rights of the 
party, which occurs chiefly where it is of a Government 
nature, such as half-pay, pensions, ftc, which I shall have 
occasion to consider in another place. Direct evidence is IMrect evi- 
generally easy of attainment; as, for instance, birth, death, ^®™*' 
acquirement of property and pursuit of occupation are 
things notorious, as being necessarily connected with the 
affairs of other people; whereas intention and personal acts 
refer only or chiefly to the individualimmediately concerned; 
and it must always be borne in mind that direct evidence 
standing by itself is of value only as so standing ; for it Capable of 
is capable of being rebutted by circumstances, as much as J^^°* rehutr 
of being confirmed. To illustrate this, suppose the case of a 
person having two residences in every respect similar in 
two different countries, the one his birth-place, the other 
not, and there not being one tittle of direct evidence besides 
such facts ; is it not manifest that attendant circumstances 
would be capable of very much governing the opinion of a 
court of law or equity in such a case, either to rebut or 
confirm a contention for one or the other being the domicil ? 
Assuredly they would, for it requires very little experience 
to show how little we can judge from mere outward appear- 
ances, although no doubt it generally happens that circum« 
stances are capable of leading to a correct and certain 
decision. 

Partaking of both kinds of evidence, the habits of the Habits of a 
party are oftentimes very significant ; but these, of n^^n irtth' 
course, are only so, taken in connection with facts as that '^cts. 
which may be conclusive of a particular intention in the 
habits of one person may not be so in those of another. It 
is not necessary to look very deeply into the subject to see 
this. There are not wanting instances where persons 
having gained wealth in the morning of their lives, have 
thenceforth (being without incumbrance, or if not, of a 
vagrant turn), moved from place to place, and from country 
to country, doing acts and expressing intentions in each, 



28 fHB LAW OF DOMICIL. 

Chat. V. amply safficient, without more, to gi^e them a domicil in 

each; and yet of course, such habit being knovm^ would 

render any evidence with respect to them of a very different 

character than in an ordinary case, and hence the eyidence 

4enM £mii- ^^''®^' depends very much upon the indirect and circum* 

dant. stantial. 

As it is one of the governing principles in this branch 
of the law that there must be an abandonment before 
there can be an acquirement, it follows, that the residence in 
both cases must be very distinct; and the fact of property or 
affairs left undisposed of or unsettled is of importance in doubt- 
ful cases, although even here such a fact is capable of being 
explained, and it may be shown that a conversion or trans- 
mission would have taken place and was intended, had it not 
been for such and such things, &c.; and these attendant 
circumstances will determine its weight, and therefore the 
Uniettled af- unsold or unsettled state of property or affairs in a foreign 
reign ooontry country where a domicil has been abandoned, will not be 
sufficient of itself to revest it ; but the evidence as to the 
acquirement of another will, of course, very much affect the 
question of abandonment. Evidence of intention is only 
material where the circumstances attending the residence 
leave the matter in some degree of doubt; for if there be a 
Alterant dr- sufficient case to show the fact, the intention may almost be 
cumitaooee. presumed, or at all events is almost inseparable from it. 

Before concluding this part of the subject, I will refer to 
a case, illustrative of the views taken by the courts of 
justice in America, of the evidence necessary to show the 
abandonment or acquirement of domicil. A somewhat recent 
ease of CoU v. The InhahitanU of Cheshire, was determined 
Amerieanlaw in the Supreme Judicial Court of Massachusetts, and is re- 
mwlujidae- po^ed in 1 Gray {Amer, Rep.) 441. In that case the evidence 
qalreoMDt. of domicil was only incidentally considered; but the observa- 
tions of Judge Thomae are so much to the point Ihat I shall 
quote them as far as is necessary, without apology. '* It was 
not difficult,** he said, " to prove that a party came to a par- 
ticular place before a particular time, and brought luggage, 
and made a contract for board and lodging; but the effects 



THE LAW OF DOMIGIL. ^% 

of these acts depended upon the intent and purpose with gbaf. V. 
which they were done. If the intent and purpose was to do ""^ 
work on a particular farm, during the summer and autumn, 
and return to his family residence and home the ensuing 
winter, the facts proved would avail the party nothing" 
(speaking of the party wishing to prove a newly acquired 
domicil). ** Qualified by such intent and purpose, they were 
perfectly consistent with the intention of retaining his 
domicil in Cheshire (his family residence), and would not 
only fail to show a change of domicil, but they would 
exclude the conclusion. The plaintiff must prove that he 
left Cheshire with the intent of abandoning his old domicil 
and of acquiring a new one ; the intent was manifested by 
what he did, and by what he said, when doing was some- 
times rendered as significant by what he omitted to do or 
say. In the negotiation (for his board and lodging), he 
stated that his purpose was not to live with his father after 
his time was out, and this negotiation with the declaration 
of purpose and intent, which not so much accompanied ai 
made part of it, was a fact competent to be proved. 
Whether the negotiation was successful, whether it ripened 
into a contract or not, might affect the weight, but not the 
competency, ot the evidence ; such declarations were within 
the strictest rule, proof of the rea geattB qualifying to give a 
character to the principal thing done. The sum of the whole 
matter simply was, that to prove his intent to leave his old 
domicil, the party was permitted to show that he had been 
in negotiation for a new one, with the avowed purpose of 
abandoning the old. It was open to the defendants to show 
that it was collusive and a sham ; but if real and in good 
faith, that furnished the kind of evidence of which the case 
was in its nature susceptible ; and which, uncontrolled, was 
satisfactory. It was competent to the plaintiff with a view 
to show Uiat the purpose he had formed of abandoning his 
domicil in Cheshire, had been carried into effect, to prove 
that his domicil still continued in the other place (to which 
he had removed), and to exclude any inference that he had 
gone there for a temporary object, and with the intent to 
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Chap. V. torn after the object had been attained. To this end he 
most show that he held an office in his new domicil, or had 
engaged in any pursuit or calling indicating the design and 
purpose of making it a place of permanent residence." 

It is unnecessary to enter into the details of this case, the 
object of the plaintiff, however, was, to escape being taxed, 
according to the American law, by showing that he had ac- 
quired a new domidl, had been appointed to an office and 
taken up his abode in a lodging, where he had negotiated 
for his board and the keep of his horse for a certain sum, 
and it was held that he had acquired such domicil. It 
Difference of ^^PP^ars hence, and from other cases decided in the American 
American courts, that both abandonment of old domicils and acquire- 
ment of new ones are matters of much easier accomplishment 
in America than in this country, or even in France; and this 
is somewhat surprising, considering the vagrant habits 
consequent upon the state of society in so large a continent, 
where the choice and accomplishment of change is so com- 
paratively easy ; but the general observations apply equally 
to the necessary evidence as the subject is viewed by our 
law. 
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OF COMPULSORY DOMICIL — ^DOMICIL GENERALLY AT THE 
WILL OF THE PARTY — WHERE DEPENDANT BEST DESIG- 
NATED AS COMPULSORY — MINOR — ^MARRIED WOMAN — 
MINOR RESUMED — IMPOSSIBILITY OF NO DOMICIL— LEGITI- 
MACY — FRENCH DISTINCTION BETWEEN BIRTH AND DOM- 
ICIL — DOMICIL OF MOTHER — MATRIMONIAL ENGAGEMENT 
^SCOTCH LAW — TEMPORARY DOMICIL^K30MPARI80N BE- 
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QUESTION OF A MARRIED WOMAN'S DOMICIL — JURISDICTION 
— SERVANT — ^DIFFERENT KINDS — OP THE CROWN— OF A 
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MESTIC SERVANT — ^APPRENTICE — ^PRISONER — ^EXILE — ^FOB 
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DoMioiL, generally speaking, is entirely oonstitated by Chap.VI. 

the will of the party, influenced, of course, by circumstances; 

but there are several kinds of domicil in which the will of 

the individual takes no part, and these are known in our 

law as necessary domicils, but I think woald be much more 

properly expressed by the word ** compulsory," or perhaps 

in a more general sense, as " involuntary." Thus all persons involuntary 

who have not, legally speaking, an independent existence, domicil. 

come within this category, and follow the domicil of those 

who are, fbr the time, the ruling pow^, to whom they are 

appendant, and whose legal rights regulate and control 

those who are dependant upon them. This applies to 

individuals as well as to states, for a wife has as little legal 

power alone and without her husband as a prisoner has, 

independently of the Government by whom he is held in a 
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Out.TL sttce of oapdYttT : and sb xn&BS esi no bkir be Iflgillj 
nsponsibla* or acs ia * Twawito>' ({us shaQ be hinHwig upon 
Dttnat hxxiLKlf; ami upon &baw wish wium. be cootcacts, tli»n ^n 
^"^ exile can RCam u tbe eounfiCT finna wbence be is i>^iitffbfil 

and Kcain die ri^um of a subject whilst bis sentence of 
banishment conciniies unzaruked. A minor is i«<*f pnMff 
(huin^ bis minority of ebnngin^ bis domiexl; bat if bis 
paienfi» aetiuin a wsw domiciU tbnc of tbe minor foUom 
theirs : and cberesrae bosb these donueils are, so ftar as tbe 
minor is co n c era ed^ eompalsorj: if tbe parent dies, leaving 
Ab «tt*t»» an in£ftnt child who also dies smkr age, there can be no 
doabt upon this principle, that whatever aetnal dmangea of 
rosidence mnr haTs taken plaee in tbe case of the minor 
the last domicil of the parent still eontiniies bis^ and is his, 
in lespiect to whntever proper^ be may leave behind him. 
A marrM "^ married woman Allows the <l*Tmidl of ber bosband, and 

woun. daring coverciire* is likewise. I apprehend, anable to acqnhne 

a new domicile independent of him, however she may 
sctoailT Ttmore from place to place ; and thoefore sop- 
pcfling that both hasband and wiA sboold die at the same 
moment, tbe domidl of tbe bosband at that instant would be 
the domicil of both ; Wammiir v. Wmrrmnkr^ 3 Bligb. 89 
109-4; bat the residence of the wifis will sometimes fix the 
domicil of tbe hixshand. 
A ntani -^ natural child follows the domicii of its mother, ^'at 

eUU. g« jmMtvn patrtm mm ia&f* primm crigo m mmirt. Poikier^ 

Pd»d. lib. 50, tit. 1, n. S. It has been held by the American 
Amiaar. courts, not only that a minor having the domidl (there 
caQed settlement, bat in this instance meaning the same thing) 
of its deceased fiuher, does not lose it, bat does not gain the 
settlement of the mother, even if she should acquire a new 
one by a second marriage ; and this is another proof, if oaa^ 
were wanting, of the compalsory nature of an infimt's 
domiea; Wkaknp v. The ImiMioHtt of WalAawi, Cosh 
8, 327; but see AnoH v. Gnma, 9 Dec of Court of 
Sesf . 2 Ser. 142, m/ro. In the AuMrican case it is sap^ 
posed that there may arise soch a state of drcumstancesi 
as that a penon may bsTe no settlement, as it is there 
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called ; but sapposing that could be so with respect to a Cbav.VI. 
settlement according to the American law, it is very difficult ""^ 
to suppose that it could be so in regard to a domicil 
according to our law; for I consider it scarcely to be in 
the nature of things, according to the present state of the 
law, that a man should be without a domicil. The way in 
which the matter is treated is this: It is said that a legiti- 
mate child takes and follows the settlement of its father, if 
he has one ; but, if he has none, then the settlement of the 
mother. It is the more difficult to suppose that a person impossibility 
may have no domicil ; because it is also qaite inconsistent otno domicil. 
with the general rule in this particular as to father and 
child, for a child always follows the domicil of the father, 
and the father, if he gain no other, most have a domicil 
criginis aut fiativitatis, which the child would follow ; and 
therefore neither father nor child can be without a domiciL 

The French law draws a distinction between birth and French legal 
domicil, when it declares in the 76th article of the Code, cliBtinction 
that, " In the act of marriage shall be set forth the Christian ^irth and 
names, profession, place of birth, and domicil of the married domicil. 
persons.'* But this is not inconsistent with the existence of 
a domicil of birth, which is a kind of pis aller^ and may, 
through imnumbered changes of condition, be at last the 
only resort. In fact, this article of the Code refers probably 
to the presumption that when parties are of age to contract 
a marriage, one or both has gained a domicil for himself 
or herself quite independent of the domicilium originis aut 
natimtatis. The French law as to birth is yery similar to Yreox^ 
our modem law, requiring a register to be entered of the registry. 
fSact, with, the names of the parents, &c., and if the birth 
take place on board of ship, the entry is made immediately 
it arrives in port, with the domicil of the parents, and this 
word occurs in almost every article relating to this subject; 
although I must admit it has a wider signification than with us. 
There is the same thing with respect to marriage; and the 
distinction is constantly preserved between domicil and 
birth. In the 79th article of the Code Civile it is provided that 
the act (or registry) of death shall contain, as far as can be 

3 



34 THB LAW OF DOMIdL. 

Cbap.vi. ascertained, the Christian names, surnames, profession, and 
domicil of the father and mother of the deceased, and tht 
J^^^ord place of birth. Now from these examples it ai^>ear8 eridenl 
of wider sig- ^^^^ ^^0 word "domicil," although used, no doubt, io the 
nification in French in the same sense as in the English language, has 
still in France also a mach more general signification, and 
means literally a mere place of residence; bnt in the Slst 
article the word is used in the more limited meaning; for it 
is there declared that where a person shall die bj a Tioleat 
death, all possible information shall be obtained of the age« 
profession, place of birth, and domicil of the deceased; 
whereas, in the other articles of the Cod» the domicil of the 
parents is referred to, and not of the child. 
Domicil of a A singular, and, as it was considered by the judges who 
BiiiwrinScot- decided it, a most difficult case was brought before the 
Scotch courts upon the subject of the domicil of a minor, 
which I shall here consider. It is the case of Amott y. Chroots 
9 Dec. of Court of Se8S.,2nd series, p. 142, referred to above. 
The facts were these : Jane Stewart was bom in India, her 
father (a Scotchman by birth) having died in India in the 
service of the East India Company. On her father^s death 
her mother brought her (in her infancy) to Scotland, juid 
they resided in that country for fourteen years. Being at 
this time fifteen years old she went with her mother to the 
continent, where she resided for two years. She then 
returned to Scotland, remained there for two months, then 
went to England, where she lived for three years, and then 
Marriage died there, having attained her majority, and being engaged 
engagement, to be married to a merchant of Bristol. After she left 
Scotland the first time, she never had any permanent 
residence, but resided in famished lodgings and at hotels, 
and sometimes with firiends ; but when on the continent and 
in England her mother retained undisposed of the furniture 
which she had in her house in Scotland. Under these cir- 
cumstances it was held that she had gained a Scotch 
domicil, before leaving that country for the first time (after 
residing there for fourteen years), and that this domicil re- 
mained her domicil to her death, and had never been lost 
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by the acquisition of a new one, animo et faeto^ in England, 
notwithstanding her residence there, and notwithstanding 
that she was under an engagement to be married to a 
gentleman resident in England a considerable time before 
she died. The Lord Ordinary's judgment has a note 
appended to it, in which he obserres that, ^ Miss Stewart 
never had any residence separate firom her mother, who was 
domiciled in Scotland, and left her fomitnre there when she 
went elsewhere. Had she died in pupillarttf (under age), 
and before she was capable of exercising the right of 
choosing a place of residence, her mother's domicil must have 
been hers. She did not choose to live apart from her mother, 
and had she died in June or July, 1839, (having actually 
died in 1841), her domicil clearly would have been Scotch." 
A domicil once fixed cannot be lost until a new and 
different one be acquired animo et facto, and no such 
domicil was acquired by mere living in England. It was 
said that she was engaged to be married, and therefore it 
must be assumed that her intention was, when married, to 
reside pennaneatly in England ; but tmtU actual marriage, 
when the domicil of the wife merges in that of the husband » 
there seemed no authority for holding that a mere promise 
to marry could alter the domicil, whatever probable effect it 
might have on the future prospects of the party. (Burge, on 
*•" Foreign and Colonial Law," 1 — 35.) It is a settled rule that 
the intention to change a domicil is never to be presumed. 
<*Pothier's Introduc. aux Coutumes," §§ 9 & 15; and Lord 
FuUerton observed that, ^' It was true India was her domicil 
of origin, but her only home was that of her mother, and as 
her mother's domicil was Scotch so was hers.'* In con- 
sidering the question of the domicil of a minor, the case 
either of both parents being alive, or of an illegitimate 
child, has been considered, in the one case, the minor 
following the father's domicil, in the other the mother's ; 
but in the case just referred to, neither of those elements 
was to be found, and it was acknowledged that much 
difficulty was thereby created. The minor born in wedlock 
has that domicil which is that of -its father at the time of its 
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birth; it is therefore at once the domicilium patris originis out 
nativitatia ; and there can be no doubt that, if both parents 
died durante minoritate, that domicil would remain the 
domicil of the minor until he or she attained his or her 
majority. If one parent suryiyed, supposing that parent to 
be the father, no question would arise, because he has an in- 
dependent domicil; and though he may constantly change it, 
yet it is within his own absolute control to do so ; but 
suppose he pre-decease his wife, her domicil, which was 
before compulsory, or not of choice, becomes at once 
independent, and she can acquire a new one, and in that 
respect, as a/eme sole, stands in precisely the same position 
as a man. 

The only question, then, which could arise in a case 
like that of Amott y. Groom, was, whether the minor 
once haying acquired a domicil originis et patris, could 
lose that domicil, durante minoritate, by the change of the 
domicil of the sunriying parent, it being certain that either 
parent who suryiyes has the power of acquiring a new 
domicil. It was held, as we haye seen, that such loss could 
occur, thereby laying down the rule that a minor can have 
two domicils in succession, one of each parent, irrespectiye 
of the question of folloyying the changes of domicil of each, 
which is a part of the ordinary law pertaining to the con- 
dition of minority. In the absence of authority it would 
certainly haye been a bold thing for any text writer to lay down 
such a rule; but being laid down, I think it is very consonant 
with common sense and equity, haying regard to the general 
principles goyeming this branch of British law. 

I am supported In my doubts as to the conclusiyeness of 
the decision in Amott v. Groom referred to, ante, p. 199, by 
the fact that that able judge Lord Jefferg differed from his 
learned coadjutors, and made some most striking obserrations 
upon the reasons for such difference. He regarded the case 
as one of great nicety, inasmuch as it involyed the fact of 
matrimonial engagement; an intention in futuro ** coupled 
with actual residence." '* We are all agreed,*' he said, 
''that to constitute a domicil there must be the fact 
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of xetidenee at the time of the death and also a purpose on Chap. VI. 
the part of the defonct to have continaed that residence. iQtention and 
«... Where both concur, nothing else is necessary ; fact insnffl- 
these are essential requisites, but they are the whole. Now, ^^'^^ 
we haTe both requisites here. It is said to be quite clear 
that the lady must be held to have a Scotch domicil at least 
sp to the date of her engagement with the future English 
husband, or at least up to the time when she went last to Eng- 
land in 1889. I am mot entirely of that opinion^ that domicil 
was not that of choice, nor was it that of birth; it was 
the deriyative domicil chosen by her mother, and I am quite 
olear that such a domicil may be renounced with greater 
fiusUity than that of birth or individual election; for it is 
that domicU impressed by the choice of a legal guardian. 
Ckmslder how absurdly early the pupillarity of females ex- 
pires Jok this country, viz. at twelve years of age. It Time of 
is hurdly to be thought that thU lady, as soon as £!^^/° 
she became a minor pubea, would assert an opinion upon 
the suliject Her domicil was no longer necessarily that 
of her mother, which I rather think continued to be 
Scotch, and the two can no longer be looked upon as 
the same or as the mother having the power to create 
the domicil for her daughter. They were only two 
Mends living voluntarily together, independent of one 
another, and there might have been a radical diversity in 
the animw of each. Suppose the daughter should have in- 
dicated a wish to live out of Scotland, and the mother, 
seeing that, should break up her establishment, I have very 
Uttle hesitation in saying that the short residence in Scot- 
land after she came of age would not be held as indicative 
of her intention to make that country her domicil of choice. 
/ cannot admit what Lord FuUerton assumes to be the rule, that 
in order to make a domicil it is necessary to have some par- 
ticulair epot vfithin the territory of a laio, that m, it is not 
enough that the party ehall have an apparently continual 
residence there, hut shall actually have a particular spot, or 
remain fixed in some permanent establishment. In con- 
sidering the iadicuB of domicil, these things are impor- 
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tant, hut they are not neoesganf as mattere qf general law 
to create a domicil Many (Ad bachelors never have a house 
they can caH their own ; there was the case of a nobleman 
who always Kved at inns, and would have no serrants but 
waiters, hut he did not loee his domieil on that account If the 
purpose of remaining in the territory be clearly proved 
aUter, a particular house is not necessary. Suppose a person 
like Dr. Mumroe, (Munroe v. Douglau^ 6 Mad. S79), but not 
having maladies making it hazardous for him to live in his 
native country, had prq)osed purchasing a property in the 
Highlands, and comes home from India vrithout the least in- 
tention of returning, pays a visit to the north, and sends 
notice to have his house put in order, he dies before getting 
home, could it be doubted that he had acquired his Scotch 
domieil ? * He comes back to Scotland, the country beneath 
the shade of whose law and within whose bosom he means to 
die. The purpose of marriage was a serioas purpose, it is 
on the record, and I am not moved by the fact that the 
marriage might be broken ofL The fact is, it was not 
broken off. Is this purpose Aot an inducement to change 
the domieil, though probably the engagement might have 
been disregarded, especially if there was delay between 
courtship and marriage. The case whieh illustrates best the 
ground on which I go is the case of a person having re- 
ceived an appointment of honour and emolument of a 
settled and permanent nature in another country, and re- 
quiring a residence in that countiy, but dying before being 
formally inducted into it or entering upon its duties. 
Take the case of a person in orders' who, receiving presenta- 
tion to a living in England, sells off his furniture and house 
here (Scotland), and moves to the south. A certain in- 
terval must happen before he can be inducted into his living. 
He goes to England, spends several months ommmremanentHf 
looking forward to his marriage with the church as the con- 
summation of his felicity, and with the intention of dying 



* But, see upon this pcrfnt the case of Att&mep'Omiral r Dmnu, 6 M. It 
W 511, where a contrary opinion is esq^raaed. 
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at a mfttare old age in the land of hit adoption. But, the Cbaf. vt 
eeremonj' ia not performed, and he diet before it can be. I 
aak if that person shall not be held to have died domiciled 
in England. The statement of Po/Aier is express that if a party Acqniremeat 
ehangea bis domicilin consequence of permanent employment, by a^muvML 
tha new domicil attaches to him the moment he comes into nent employ 
the new territory; I think the present case is just like such ™^°^ 
a spiritual betrothal" 

It most be admitted that this case (^AmoU y. Groom) 
was a most singular case, inyolving elements which rendered 
A decision upon it a matter of great difficulty; and never, 
I suppose, was the rule of the necessity of the ammua et 
factmm put to so seyere a test. The party, by the law of Time of the 
Scotland, which releases females from what is called the ^^^^ 
atato of pupillarity at twelye, and males at fourteen years of ^naies in 
age^ was, ami juris, to retain or change her domicil as she 
jdeased, and she certainly, by her marriage engagement, 
made a great advance (though unconsciously) towards doing 
ao; but upon the decisions upon tins subject, it is, I think, 
elear that it was an advance only and not a selection, a 
contract without taking possession; and although Lord 
FkUeriOH*s observations were just as to the total uncertainty 
of the fulfilling of the marriage engagement, yet they 
appear unnecessary to support the decision come to, for it 
tested entirely on the ground that anything short of actual 
permanent residence, coupled with the intention to make it 
ab^ could not have changed Miss Stewart's domicil from Scotch 
to English, assuming that her domicil of origin was lost, and 
that she acquired that of her only surviving parent. This 
was another difiEtenlty, if not the chief one in the case, and 
is a somewhat new feature in the law in that respect. Such 
% case must, of course, often happen, where a woman 
becomes widowed with a young family, and is obliged, per- 
haps, on that very account, to leave her native country and 
seek under other skies the means of supporting and 
educating her children upon a scale of reduced expenditure. 
She would of course, as an independent person, as a feme 
4oltf if she permanently rasided in that other country, change 
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her domicil and become domiciled there ; and hence it seems 
quite in consonance with reason that such domicil should be 
imputed to the children as much as if their father were 
liying and had pursued the same course, for at no time could 
they follow the domicil of more than one parent, and the 
act of God has only shifted the power to control the domicil 
of the minores from one natural guardian to another. With re- 
gard to the observations made and the cases put by Lord Jeffery^ 
they are assuredly yery powerful and ingenious, but upon 
examination they seem rather to go to what his notion of 
the law of domicil is, or should be, than to what it is. 
I take the rule laid down by all the cases upon this subject 
to be express, that there must be an actual tiding possession, 
without which no intention, howeyer strong, can pieVail ; 
no, not even the starting upon the journey to take possession, 
for that is the very dying in itinere, so often discussed, and 
which starting for the intended destination has been held 
not to operate as a total abandonment of the last domicil. 
If we look at it in this view, it is an answer to all the cases 
he puts. Suppose in the case of Munroe v. Douglas, above re- 
ferred to, Dr, Munroe had purchased a house in Scotland, but 
died before he took possession, the very element to constitute 
the new domicil, namely, the taking possession, would be want- 
ing; and so of the other cases. The question is, not the losing a 
domicil, but acquiring one ; and if we do not acquire, we cannot 
lose, and as every one has at least a domicil of origin, that 
becomes his domicil at last, in the absence of all others. Two 
points then are established by this remarkable case: first, that 
a minor on the death of one parent follows the domicil of the 
other; and next, that an intention, expressed by some act to 
reside in another country, unless it be coupled with residence 
in some particular spot of a permanent nature, does not, on 
that minor coming of age, operate as the acquirement of a 
new one ; vid. JRohins v. Paxton^ 6 W. R. 167. I have in a pre- 
vious part of this chapter adverted to the general law as appli- 
cable to a married woman, to which I would now revert for the 
purpose of inserting some most ralnable observations made by 
two learned Scotch judges upon this subject The case whidi 



THB LAW OF DOMIOIL. 41 

gave rise to these was that of Ringer y. ChwchiU, which Gbap.VI. 
occurred in June, 1840, and is reported in the "De- 
cisions of the Court of Session/' 2nd series, toI. iL p. 307, et 
aeq,; and they are the more valuable as they were corrected 
before being' printed by the judges themselves. The cir- 
cumstances of the case appear in the following extract. 
Lord Justice Clerk said, *^ The facts of the case are shortlj 
these : — ^Both the pursuer and defender are natives of Eng- 
land, where they were married and resided for some years 
afterwards. In 1822, as it is alleged, the defender Mrs. Binger 
left her husband, went abroad, and has been guilty of 
adultery, especially at Antwerp, in Belgium. The pursuer Scoftcli 40 
came to Scotland in 1838, and after he had resided there ^^ dom^cU. 
above forty days, he instituted the present action for the 
purpose of dissolving the marriage on the ground of adultery, 
and the defender was fully certiorated (certified) of this pro- 
ceeding, a copy of the summons having been communicated 
to her personally while residing abroad. Appearance has 
been made for her in the action, and defences have been 
lodged, which m pointed terms deny the allegations of the 
summons, and maintain that the defender not having been 
guilty of the crime of adultery, there is no ground for in- 
stituting a process of divorce. A proof having been 
allowed by which the pursuer aUeges that the guilt of the 
defender is established to have taken place at Antwerp, 
Lord Fullerton as Lord Ordinary in the cause took the case 
to report in consequence of the objection having been raised 
in another case then depending in the court. His lordship 
reported the cause on the question of the competency of the 
action under such circumstances, and the point was ordered 
to be argued before the whole court The pleas maintained 
by the defender were, first, that the court had no jurisdiction 
to give a decree in the action in respect that the defender 
was not duly domiciled there (Scotland), at the date of the 
action, and was not personally cited. Secondly, that even 
assuming her domicil in respect of her husband, still it beiug 
npierely fictitious, decree of divorce could not be given on ac- 
count of acts committed in a foreign country. His lordship 
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Chay. vi. gaid, " In considering whether both or either of these proposi- 
tions are well founded, as they inrolye the talidity of the 
domicil referred to by both parties in this case, I feel it to be 
necessary to keep in yiew what the mle of law is in regard to 

Domicil of a the domicil of a wife. I cannot then entertaiil any doubt 
wife 

that the dictum of Lord Stair authoritatiyely settles the 

point, as in treating of the relation of hnsband and wife he 
expresses himself in these plain words, 'her abode and 
domicil foUoweth his;' and were anything else required in 
confirmation of this unequiyocal expression, we see it yery 
recently recognised in the clear opinions deliyered in the 
House of Lords in the case of Warrender. It is no doubt 
perfectly true that in that case, reference was particnlarly 
made to the settled and permanent domicil of the party 
pursuer, as a landed proprietor residing in Scotland ; but the 
opinion of Lord Stair is expressed without any qualification 
as to whether the husband's domicil is permanent or 
temporary, when he states that the wife's domicil follows 
his, and in the cases of Forbes f Lewtt^ where the domicil 
Was objected to as merely temporary, (Fergusson, p. 422), 
Lord PitmiUy^ whilst deciding against any inquiry into 
the domicil of the pursuer, obseryed that in these two 
cases the pursuers were wiyes, whose domicil, except in the 
case of a regular separation, follows that of the husband. 
And no case has decided in reference to a domicil constituted 
by a residence of forty days and upwards within the 
territory of Scotland, that the domicil of a husband is not 
also to be held as that of his wife, or that she is to be oon« 
sidered as domiciled elsewhere and apart firom him. If her 
domicil follows that of her husband, it seems equally the 
same whether his domicil is temporary or permanent ; and it 
has been shown that the rule has been declared in eyeiy case 
to apply oidy to the domicil of the husband which fixes his 
Notice necea- succession. The domicil of the wife, though in the yiew of 
^fe if li^ng ^^ ^^^ ^ ^ ^^^ ^^ ^® husband, does not, however, ayoid 
•eparate. the necessity in such an action, of making her fully apprised 
of the proceedings instituted against her, if she happens to 
be beyond the territory in which her husband has acquired 
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a legal domicil/' His lordship then referred to the qaeskion Chaiv vi. 

whether the defender had had sufficient citation or notice 

of the action of divorce, and stated Lord Brougham*8 opiuion 

in the case of Warrender y, Warrender (2 CI. & Fin. 520), 

that the Scotch courts hare jarisdiction in divorce, in a case 

where a formal domicil has heen acquired by temporary Temporary 

residence, without regard to the native country of the parties, residence and 

the place of the ordinary residence, or the country where iiage. 

the marriage may have been had. 

It will be seen that a great portion of this case turned PecnUar 
upon the question of jurisdiction, in which the technical!- Jon^S to 
ties of the Scotch law make a prominent figure ; but the Scotland tan- 
English reader will not fail to have observed one great JJSS^Mttfl©! 
peculiarity with respect to the light in which the Scotch pent in En«- 
courts look upon domicil, namely, that for some, and 
those purely legal purposes, they recognize a species of 
domicU which the English law does not admit, a domicil 
yery analogous to the fifteen days' residence within a parish 
or district which enables a party to publish his or her banns 
there, and which invests a foreigner (not being, I presume, an 
alien) with the power of suing fbr some purposes as a 
domiciled Scotchman in the courts of that Kingdom; and it 
is likewise remarkable that this power is not a mere phantom 
or shadow and fiction of law, but goes to a very vital part 
of it, and one in which it differs most materially firom that 
of other countries, namely, in the law of marriage. If any 
further illustration were needed after what has been 
elsewhere adverted to in these pages with respect to the 
identity of the old word *' settlement," and the modem 
word ^* domicil," this certainly would serre, I think, 
as a very strong one ; for in both cases of forty days' 
residence in the territory of Scotland, and fifteen days or 
three Sundays' residence in a parish or district in England, 
the sole object is to acquire a particular legal staiuSf et 
prcsterea nihil. In reference to this it may be as well to 
insert a few words which fell from Lord Jeffeiry in the case 
under discussion when he came to deliver his opinion. " I 
consider," (he says), ** that when the word domicil is used 
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Cbap. VI. to describe residence of forty days which subjects a man 
pataivd to the courts of this conntry, it is really used in a 
sense which may be called metaphorical, it certainly is not 
used in the genuine and appropriate sense to which the weU- 
Definitton of ^own definition of the civilians applies : Locus ubiguisgue 
the civil law. kirem auum posuU sedemque fortunarum suarum; unde cttm 
prq/hiscUur peregrinare videtwr, quo cum revertUur, redire do- 
num." In the genuine domicil of a party his proper home 
is always, included ; it is where the seat and centre of his 
£unily and affairs are habitually placed. It is true that in 
a certain loose sense, a man may be said to hare a domicil 
wherever he has a residence, and if a party has had a 
residence in Scotland for forty days, it is now a settled rule 
of the Scotch law, that he thereby becomes liable to answer 
in the Scotch courts as if domiciled there. 

It is true that the doctrine is, that the domicil of the 
husband is the domicil of the wife ; but the doctrine rests on 
the plain and reasonable presumption of fact; it is not a mere 
arbitrary dictum which is to be pushed as fiEir as the mere 
letter can be carried without reference to its true sense and 
import ; it is a doctrine founded on the presumption gene- 
rally consistent with truth, certainly derived from regard to 
conjugal duty; that a wife always ought to be with her 
family. ** Suppose," said Lord Jeffery, *' that a married 
Englishman is sent to Scotland along with his regiment 
or as a commissioner appointed to conduct some pub- 
lic inquiry, as soon as he has been for forty days in 
Scotland he would become amenable to our jurisdiction ; 
but, if his wife was left behind in England where 
his family is, and where his proper home ex hypothesi 
continues to be, can it be held that she is thereby 
also amenable to the jurisdiction of this court } Not- 
withstanding the strict nicety of the societcu vita implied 
in the state of matrimony, in the eye of the law, I cannot 
see any ground whatever for holding that she would be 
bound to answer in our courts. Ker forum remains the 
forum of her husband's proper domicil, and in the case now 
supposed the domicil never has been elsewhere than in Eng- 
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land." His lordship was therefore of opinion that there was Cbap. VI. 
no jarisdiction in the Scotch courts. Lord Coehbumjion-' 
cnrred in this, hut Lord Meadowhanh thought that there was ; 
but in the minority. Lord Medtoyn expressed himself to the 
effect that Lord Stair^s opinion was only meant to apply to 
a proper domicil, not a temporary one, and that there was no 
jurisdiction; and Lord Moncrieff concurred, ohserving that, 
in the case of Colquhoun; "Faculty," Coll. civ. vol. xiii., 
347; " Morrison's Diet. App. Husband and Wife," No. 5, 
it was held that the husband was entitled to fix an abode Husband's 
for his wife different from his, but even when be did so hcraiT*^'doin- 
that he did not thereby change her legal domicil ; but bis icU of wife. 
own proper permanent home remained in law her domicil, 
because it was his. But as the rule holds good only with 
respect to the proper and permanent domicil of the husband, 
the result is that a husband by gaining a temporary domicil 
of forty days does not thereby make that the domicil 
of his wife. A domicil of forty days has no animus rema^ 
nendi. Lord Cuninghame considered that the conjugal rights 
of spouses, and the legitimate 'conditions and rights of chil- 
dren, are not fit subjects of cognizance in a foreign court, 
but are peculiarly appropriated to the courts of the country 
where the marriage, and where the parties permanently re- 
side and carry on their business. In this Lord Murray 
concurred, and therefore the majority of the Court were 
against the proposition of there being jurisdiction. I have 
gone thus at length into this case of Ringer v. Churchill, not 
by reason of the question of jurisdiction, barely as such, 
but because it has, as I conceive, a most important connec- 
tion with the question of a wife's domicil, and all the 
observations that I have quoted bear, in some degree, upon 
that question ; as do the following cases, the whole law on 
the point being collected in the last; Beid, M^Call, Sf Co,y v. 
Douglas, 11th June, 1814; 17 "Fac dec.'' 643; see also 
Forrester v. Watson, Dec. Court of Sess., vol. vi., 2nd series, 
1368; Grant v. Peddie, 1 W. & S. 716; Pirie v. Lunan, Morri- 
son, 4594; French v. Pitcher, ibid, app.ybrttm competens, No. 1 ; 
Wych y, Blount, ibid. app. No. 2 ; AUson y. Catley, 1 Donlop, 
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1025; Telverton t. Telverton, 1 Smith & Sew. Div. Cas. 49; 
Dolphin v. Robina, 7 Ho. of Lds. 390. The first case of 
Forrester v. Watson has reference to the jarisdiction of the 
Scotch courts in the case of temporary domicU of a hoshand 
in Scotland where the wife after separation had obtained a 
domicil, and been sued for adultery committed in Scotland. 
The case of a servant iuyolves another species of compul- 
sory or involuntary domicil : and the same question has 
often arisen, whether servants of the Crown or of some large 
public body holding official situations in various parts of the 
world, came within this category; and the tenure again upon 
which they held their positions was also an important ele- 
ment in the consideration. This applies chiefly to the case 
of officers both naval and military upon half-pay, both in 
the service of the Government and of the East India Com- 
pany. The case of Cockerell v. CockereU, 4 W. R., p. 730, 
which I have referred to upon this subject in another part of 
these pages, laid down the law distinctly, that the mere con- 
tinued receipt of half-pay, where other circumstances went 
to constitute an acquired domicil other than that of origin, 
was not sufficient either to form a compulsory domicil in 
another country, or to prevent the acquirement there of a 
domicil of choice. In the case of The Commissioners of In- 
land Revenue v. Gordon^s executors, Dec. of Court of Sess., 
vol. xii., p. 657, Mr. Gordon, a native of Scotland, entered 
the English navy in 1813, at the age of thirteen, and was 
engaged in active service till the year 1822, when he retired 
on half-pay. After his retirement he resided in lodgings in 
Jersey, till 1834, when he went to reside at Tortola, one of 
the Virgin Islands, having been appointed a stipendiary 
magistrate there under the Act for the emancipation of 
Negro slaves, the provisions of which expired in 1841. He 
subsequently was appointed president and senior member of 
the Council of the Virgin Islands, an office to which no 
salary is attached. In 1839, he got leave of absence and 
came to Scotland, on a visit to his relations. He married a 
Scotch lady, and was on his return with her to Tortola, when 
he died at St. Kitts, in Jiue, 1840. Mr. Gordon continued 
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to reoeive his half-pay till his death. By the regulations of chap. vi. 

the servioe, nayal officers on half-pay are reqaired to reside — 

in Great Britain unless they have obtained leave of absencei 

and they are liable to be called upon for active service at any 

time after six months' notice in the Gazette. The Crown 

had claimed legacy duty upon the ground of an English 

domioil, but upon these fSetcts it was held that Mr. Gordon 

had acquired a domicil at Tortola, and therefore that his 

estate was not liable to legacy duty; vid. Thompson v. The 

AdtWioU-Generaly 13 Sim. 153; 12 CL & Fin. 1 ; 4 Bell App. 

Cases 1. The wife was also dead, and the Lord Ordinary 

found that her domicil followed that of her husband, and 

was at Tortola also. 

The case of The Commissioners of Inland Bevenue v. Gor^ 
donU execfUors^ 12 Deo. 0. Sess. 657, is valuable as lay- 
ing down the following doctrine: that it never was originally 
understood to be doubtful that the numerous functionaries 
in India and our Colonies effectually acquired domicils by 
their residence in the discharge of their duties, though it 
is clear that, but for their appointments they never woold 
have quitted their original home. Even holding the power Servants of 
of the Crown to be as extensive as in this case was assumed, xndia '&c° " 
the only effect would be that the Crown had the power to 
oblige the party to change his domicil which it had at one 
time authorised him to acquire, and if he died before the 
power was exercised, and before the change took place, the 
domicil which he had acquired and which he retained till 
the moment of his death, must afford the rule for the 
determination of all questions regarding his personal suc- 
cession. But it is a mistake to say that the Crown had the 
power to make the party change his domicil: the order to 
return might have been issued, but, according to the 
regulations affecting half-pay, the only consequence of his 
refusal to obey would have been the forfeiture of his Half-pay. 
half-pay (vid. CockereU v. CockereU, 4 W. R. 730,) so that 
in no sense of the term could it be said that the residence 
abroad was dependant on anything but his own will, though 
it was likely enough that that will might have been materially 
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influenced bj his recall. It was generallj understood 
that officers in the latter predicament did not acquire 
a legal domicil in the quarters to which they might be sent 
and in which thej remained in the performance of their 
duty; but the principle of the exception was not that the 
Crown had the power to recall them, but the more important 
consideration that it had the power to send them there, and 
that they presumably were there only in obedience to that 
power. The inference drawn thence was supposed to be, that 
however long their mere corporeal residence might be in any 
particular place, the residence is to be ascribed not to any 
animus of theirs but to the animus of their military superiors, 
to which, so long as they continued in the profession, they were 
bound to yield obedience. There was consequently in such 
a case a complete separation between the mere de facto 
residence in a particular locality and the animus of betaking 
themselves to that locality, and continuing in it, which last 
was indispensable to the existence of a domicil in the legal 
sense of the term ; but analogy naturally failed in the most 
essential particular, when it was attempted to be applied to offi- 
cers on half-pay. The Crown had no power to determine where 
they should remove themselves to. In a very recent case of The 
Attorney-General y. Napier,^ Exch. 217 (15th Feb. 1851), 
a British bom subject, an officer on service in her Majesty's 
army in India, died there intestate, leaving all his property 
situate in that country, with the exception of a small debt 
due to him from the War Office in England. His widow took 
out letters of administration in India, and after paying his 
debts, &c., invested the rest of the estate in India in her 
own name for her own benefit and that of the next of kin. 
She afterwards took out administration in England for the 
purpose of getting the debt due from the War Office. The 
Grown then claimed legacy duty on all the property of the 
intestate in England and India; and it was held that as the 
deceased was on duty in India in her Majesty's service he 
did not acquire a domicil in that country, and that the whole 
of his property, though chiefly situate abroad, was liable to 
legacy duty. It was likewise held that an officer in the 
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service of the East India Company did thereby acquire a Crap. vi. 

domicil in India. This case, therefore, is a confirmation 

(if any were wanting) of the observations made by 

Lord FuUerton and Lord Robertson in the case imme* 

diately preceding ; and the principles upon which they 

both proceed are too plain to need explanation. The 

foUovnng cases may likewise be referred to on the same 

points : Logan v. Fairlie, 1 Myl. & Cr. 59 ; Jackson v. Forbes^ 

2 Cr. & Jer. 382; Attorney-General v. Jacksonj 8 Bligh. 

N. S. 15; 2 CI. & Fin. 148; In Re Ewing, 1 Cr. & Jcr. 151; 

Arnold v. Arnold, 2 Myl. & Cr. 256. I have thus treated of 

the cases of a wife, and of a servant of the Crown, or of any 

great body having possessions or jurisdiction in a foreign 

country, such as the East India Company; for one instance is 

sufiBcient to evolve the principle. 

With regard to the case of a minor or infant, An infant. 
that subject is so fully treated of in the next chap- 
ter, under the head "domicil of origin/' that it would 
be but tautology to go into it at length here. I may, how- 
ever, remark, that the condition of an infant in respect to 
his domicil, partakes of the character of all disabilities; he 
can have no leg?l status of his own, except that of origin, 
and as he is not responsible for any act which would make 
an adult liable (civilly speaking) unless he clearly adopts it 
when he has attained twenty-one, so he is dependent upon 
the status of his father for his domicil, and, failing that, his 
origin is traceable to the country wherein he first draws 
breath — ^if on the high seas to that coimtry to which the Birth on ship- 
vessel belongs where he is bom, and within cannon shot of ^<^^'^' 
the shore to that country ofi* whose shore such vessel is 
lying, or in a port the limits would extend to the limits of 
such port. 

The case of a domestic servant may be in some, degree Domestic 
different from that of a servant of a public governing 
power, because the tenure is somewhat different. The 
ordinary tenure of domestics is, that both master and 
servant may separate from each other with one month's 
notice, although in the case of agricultural labourers it is 

4 
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understood that the hiring is for one year (see Re^, r, 
Twemloto, 4 W. R. 412; Lowiher v. Earl Radnor and Ano- 
ther, 8 East. 113; referring to the 20 Geo. 2, c. 19 & 31, 
ibid. c. 11,8. 3). These Acts apply to all labourers generally. 
The qaestion of domicil upon this head can only arise where 
serrants accompany their masters abroad, a very common 
case. Knowing the principles which govern the general 
law of domicil, it is only necessary to apply them to the* 
case under consideration. Now, in every case where the 
will of the party is not an agent to determine the domicil, 
we must of necessity look at the power upon which they are 
dependent, and the domicil of that power becomes that of 
its subject or servant, and the only thing to refer to then is 
the duration and nature of the connection between them. 
As we have seen in the case before us, this is not certain for 
nftore than a year in one case, and may not last in the other 
except de mense in meiisem. This, be it remembered, is 
where there are no assisting circumstances to help us in 
determining the question; for the same animm may reside in 
a servant as in an independent individual, and any ex- 
pressions or acts forming an animus and factum would be 
sufficient, I apprehend, to override the rule of compulsory 
domicils. Thus, suppose a servant lives for a number of 
years in a family with whom ,be has gone to a foreign 
country, marries there, and has a home and family near the 
residence of his master, where he resides, only following his 
service at his master's house during the day, and, having 
saved and possessing a competence, constantly declares his 
intention to leave the service whenever his master's family 
return to England, and to spend the remainder of his days 
at his chosen home. I think, upon such a state of circum- 
stances, there would be little or no doubt, that if he died in 
the service his domicil would be in that foreign country, 
whether his master or mistress had acquired a domicil or 
not. On the other hand, a servant of an individual holding 
an office where the original domicil is not lost, in the 
ordinary course would follow such domicil; and the ex- 
ception in this case, as in all others, proves the rule. The 
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ease of an apprentice can hardly apply to this question, CbapVI. 
becaaee, generally speaking, he is a minor also; but sup- Apprentice. 
posing him of age, he has so little will in his movements 
that, whilst his indentures remain uncancelled, he must of 
necessity have the same domicil as his master. The 
determination of indentures otherwise than by cancellation 
involves a criminal question, and the apprentice would then 
come under another head of compulsory domicil, namely, that 
of a prisoner, of which hereafter. Our law is sadly bare of 
authorities on these heads, beyond what we find in the text 
books, and those generally the dicta of foreign writers. 
Thus Voetj art. 1, t. v. } 96, has the general proposition 
that servants follow the domicil of their masters, and the 
cases do no more than proceed upon the principles which 
govern the general law, and which I have endeavoured to 
apply at the outset of these observations. Thus in the case 
of Dalhousie v. McDouall, 7 Ci. & Fin. 331, 817, it was 
held that a servant who follows his master does not thereby A servant's 
lose his domicil of origin; cod. x. 40-7; Cod. Civile, art. origin not 
109. The fact is that a servant stands in a very different ^^^' 
position to any other person under disability (if his case 
can indeed be classed with theirs, which is very doubtful) for 
he has the power, within a limited and time certain at least, 
to act OS he pleases, in respect to his place of abode, whereas 
they must of necessity follow that of others, reside where 
they reside, and go where they go; moreover this even is not 
always necessary, for although for the time resident in 
another place, whether the domicil of their superior or not, 
their domicil and his still continues to be the same. Thus 
a slave can have no other domicil but that of his master, A slave. 
whilst he continues in that relation to him. The best in- 
stance, perhaps, of compulsory domicil would be that of a 
prisoner, not because there is any doubt as to his domicil A pnsoner. 
being that of the country in which he is imprisoned, but 
because he cannot leave it; and this element it is which 
determines his domicil. I speak now of an entire imprison- 
ment, that is during the remainder of his da} s, for, in this 
case, the animus is taken away from him and transferred to 
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that of the power holding him in durance, and the factum 
is represented by the place or locality in which he is im- 
prisoned Prima facte, a prisoner does not lose his domicil 
of origin merely by the fact of being incarcerated, for it 
may be, and generally is for a limited time; and it mnst be 
presumed that, as soon as the term is oyer he will avail him- 
self of his freedom to act according to his own will and 
conyenience, and either regain his original domicil or acquire 
another, as circumstances may render it expedient or 
possible for him to do. 

The case of an exile, or in our parlance a transported 
convict, would be different from the case of a servant 
travelling with his master, because, although only exiled 
his native country for a specified term, he might be trans- 
ported to such a distance, and under such circumstances, as 
to render it morally impossible, having regard to his age, 
health, means, &c., that he should ever return. This, I 
apprehend, would seriously affect the question of his domicil, 
for the mere animus revertendi, however strong, would be en- 
tirely neutralized by such a state of things, and I know of 
no case which goes so far as to decide in direct terms that 
the domicil of origin in such a case would not be entirely 
lost : upon principle, I think it would.* Transportation, we 
know, is often followed by imprisonment also, in the distant 
colony to which the convict is transported, and in like man- 
ner a convict, though transported by sentence, is frequently 
retained in this country and kept in durance instead; but 
there is one consideration which is now of considerable im- 
portance, as it is a new element in this branch of legislation; 
namely, the tickets of leave which are so constantly and 
commonly granted to those under sentence, supposing their 
conduct has been thought to deserve such a remission of the 
punishment. This, of course, would very much, assist the 
idea of the existence of the animus revertendi, and it would 
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* Perhaps the increasiBg facilities of commimication idth onr penal 
colonies, and the fact that bo many now never leave this conntry at all^ 
niight greatly modify this proposition. 
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therefore take strong circamstances to counterbalance its Cbap.vi. 

inflaence, and allow this animtu to be displaced, and its 

room filled by the animtu manendi. In the case of imprison- 
ment in a penal colony, slight provocation, a thing which 
would otherwise be little more than a fault, is ele- 
▼«ted upon the top, as it were, of former transgressions, 
and the unfortunate being who is transferred to the mines of 
Port Arthur has little to hope for the future. The word Deprivation 
'* exile *' is not exactly ours, because it rather belongs to ori^^ 
the government of an autocracy ; but as it is usually for life 
it has been considered to deprive the party exiled of Yds 
domicil of origin ; Denisart, Domiciles, 3. In the case of 
Duncan v. Cannan, 24 L. J. N. S. Chanc. 460, it was laid 
down in argument and confirmed by the decision of the 
Court, that questions of personal capacity in cases of Personal ca- 
minority, coverture, &c., were governed by the law of the ^^^^iji^the 
actual domicil at the time when any dealing with the pro- domidi. 
perty was attempted, and not by that of the contract of 
acquisition ; and this rule has been applied to a wife's equity 
to a settlement. In all these cases any particular law may by 
contract be substituted for that which would otherwise 
goTern; Story, "Confl. of Laws," ss. 66, 69, 101, 102, 
136, 141; Gambler v. Gambier, 7 Sim. 263, and 4 L. J. N. 
a Ch. 81; Foubert v. Turst, 1 Bro. P. C. 129; Lashley y, 
Hogg, Rob. Pers. Succ. 414, 426; Gulpratte v. Young, 4 De 
Gex. & Sm. 217; Frazer, on **Per. and Domest. Relat.," 
1 — 417; Brandon v. Brandon, 3 Swanst. 312. Lord Justice 
Knight Bruce, in the case above referred to {Duncan v. 
Cannon) observed, that the domicil at the time of the con- Domicil at 
tract and at the time of the marriage, might be material, ^® ^™® ^^ 
not so the subsequent domiciL 

Amongst the cases of compulsory domicil those of a student and 
student and an emigrant are usually and not impro- emigrant. 
perly classed. The former of these can hardly be con^ 
sidered as necessary to comment upon, inasmuch as a 
student can only be such for a very brief period, extending 
to a year or two at the most, and generally in this country, 
and even where, as is not uncommon, young men are sent to 
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foreign seminaries or universities, they do not thereby lose 
their original domicile because there must always be the 
strongest presumption that they will return to their native 
country when the purpose for which they left it is answered. 
The case of an emigrant is somewhat different, as of course, 
a man may leave his native country and settle in another in 
such a manner as to lose his native domicil and acquire a 
foreign one; but in the case of enforced emigration, of 
course the domicil of origin is not thereby necessarily lost. 
De Bonneval v. De Bonneval, 1 Curt. Eccl. Rep. 856. 

The only other case of compulsory domicil is that of a 
lunatic, which I proceed to consider. Lunatics are of two 
kinds, those who have always been so, either as idiots or 
violently insane persons, and those who have suddenly 
become so. It may be that in the former case, up to a 
certain point, although totally incapable of managing their 
affairs persons of weak intellect have still filled some sort of 
statWj legally speaking, because there has been no inquisition 
found respecting them, and I apprehend if any such died, 
without inquisition found, inasmuch as their property 
could be inherited, the ordinary principles would apply with 
respect to them, as in the case of a sane person. The 
moment, however, the law takes cognizance of them, and 
some person is appointed as a medium to deal with, they are 
in the same position as any other party under disability, 
and the domicil of the committee would be theirs, in the 
same manner as the domicil of a guardian would be that of 
his ward, or of a husband that of his wife. The 108th 
article of the Code Civile uses the word tuteur, signifying 
\ery much the same thing as our iutor, that is, one to guard 
or render the object of his care safe (from tutus). There is a 
very early case on this subject, which is referred to in 
Bobertson, on *' Personal Succession,"* pp. 113 and 114, and 
also in Doctor Phillimore's Treatise on Domicil. This is 
found in the Dictionary of Decisions for 1813, by Lord 
Elchies ; art. " Idiotry and Furiosity," No. 2 ; also, same 
volume, notes 199, 1 749, June 21, where we have the following 
case: — George Morison, lunatic, and Walter Bain, and Peue- 
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lope, his wife^ committee of his estate, and John Hamilton their Chap. VI. 
factor V. The Earl of Sutherland, A man by inqaisition 
being found in England lunatic, thereupon a commission 
of lunacy was given by the Court of Chancery, and the 
committee of bis estate, baviog suit for the debt owing the 
lunatic in Scotland; it was objected that a commission 
by the Loi^d Chancellor of England out of the Court of 
Chancery could give no title to sue in Scotland, and the 
committee, after advising with counsel in England, finding 
(bat an Idiot's tutor appointed in Scotland could not on that scotch law as 
title maintain an action in England, and being therefore tolw»*'*<^** 
doubtful that the law might be found the same in Scotland, 
applied to the Chancellor for leave to take a letter of 
attorney for the lunatic, which having got, he insisted on 
both titles; but the Court found that neither of them was a 
sufficient title to carry on the suit. Reversed by the House 
of Lords 13th February, 1 750, and the title to give action 
in the appellant Morison's name. The Chancellor thought 
the objection to the first suit well founded, apd that a com- 
mittee in England could not sue in Scotland, but that yet the 
lunatic might sue in his own name, and that though the 
first suit was brought in the name of the committee, as 
if a lunatic, which they could not do in Scotland when 
the suit was afterwards brought in the lunatic's own, 
which could take no notice of his lunacy unless a brieve 
(inquisition) had issued (supposing he had been found 
furious) , if they did take notice of it, it could only be as 
lunatic at large which could not bar a suit in his name, and Not alfected 
that the union made no difference, for that the law would be ^ union, 
the same in England. At page 199 of the notes is the 
following : — 1st. Inquisition in England is no legal evidence 
in Scotland. 2ndly. If it was, the Lord ClianceUor has no 
power to direct the management of an estate of his in Scot- 
land, because extra territorium: answered, that statuta per- 
sonalia voce domicilii must bind everywhere. A lunatic or 
fatuous person or minor or married person who is held so there 
must be held so everywhere. Moveables sequuntter personam, 
and are regulated by the law of the place of domicile. Be- 
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Gkap. VI. plied : stcUuta even personalia have no force extra territorium 

Time~orina- '^ ^' ^ ^^^ ^^ comitate, A man is major (i.e. of age) in 

jority in Na- Naples at eighteen, but if he had an estate in Scotland he 

^^^' conld not dispose of it to the second in succession to moTe* 

ables in Scotland, as ruled by the law of Scotland wherever 

the owner dies. Witness the case of Duncan's executors, 

Scotch law as same vol., tit. Succession, No. 4, 1738, February 16. The 

to debts. debts must be regulated by the law of the place where they 

must be sued. 
Not regulated Duncan^s executors was this case. The nearest of kin 
by the domi- ^^ Adam Duncan competing the Lords thought that the 
succession to moveables and debts in Scotland and 
the office of executor must be regulated by the law of 
Scotland, and not by the law of the place where the 
deceased proprietor had his residence and died. They did 
not decide the point, but Adam Duncan who had his 
residence forty years in Holland haying died there, the com- 
missaries of Edinburgh preferred (as the Scotch term it) 
James and Ann Duncan, his brother and sister, to the 
office of executors. His nephews and nieces by other 
brothers and sisters presented an advocation upon iniquity 
(that is, put in their claim), for that by the law of Scotland 
thejJurerepresentationiSf had an equal right in the succession 
of the moveables as well as heritage. The Lords refused 
the bill, reserving to them to be afterwards heard upon their 
right to the succession of accords, and gave their opinion 
J riadiction *® above. It will be seen that the above cases refer 
as determin- chiefly to the question of jurisdiction which determines 
ing the domi- ^^ domicile and there are observations incidentally mingled 
with the facts and details, clearly showing the light 
in which a lunatic's status was regarded in Scotland. The 
Lord Chancellor s opinion was, that a lunatic might sue in 
his own name where his committee could not, by reason of 
the non-extent of the jurisdiction; but this was an enuncia- 
tion of English law, as evidently appears by the next 
Mere foct of sentences ; for it is stated in express terms that a lunatic 

lunacy not found what is called "furious,** could not sue; but that if at 

sufBcientto , ,.,.,. ^ «, . 

bar a suit. large, his bemg lunatic as a mere fact was not sufficient to 
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bar any snit by him ; in other words, as I said at the Cbap. VI. 
beginning, the same principles apply to a lunatic before he is 
legally foand so, as apply to a sane person not under any 
disability; for, in common parlance, we must bring a man 
within the pale of the law before the law can tonch bim. 
Tliere is also a most important sentence at the conclusion of 
the case, namely, ** and that the union made no difference, 
for that the law would be the same in England.** In the same 
case as set forth in Lord Elchies* notes we are favoured with 
the heads of arguments, after stating the two propositions 
which he considered as laid down in the case, namely, that 
inquisition in England was no legal evidence (of lunacy) in InqnisitioD in 
Scotland, and secondly, if it was, the Lord Chancellor had no ^^^^^ ^^ 
power to direct the management of such lunatic's estate in lanacyin 
Scotland, because extra terriforium, that is he had not the Scotland, 
jurisdiction. The arguments were these; that the laws 
relating to personalty in the place of domicil must bind 
everywhere, and therefore that a lunatic or indeed any 
person so regarded in the place of his domicil must he taken 
to fill that character everywhere, and the incidents must 
follow. The reason given is that moveables sequuntur per- ^^^^^^"" 
aoruunf and are regulated by the law of the place of domicil. thedomiciL 
This was denied on the ground that moveables were regu- 
lated by the law of Scotland wherever the owner dies (which 
might of course include a domicil) , and in proof of this the 
case of Duncan's executors given above was referred to, 
which certainly appears so to decide. It is almost un- Difference of 
necessary to say that this is just the contrary to the law of EngUsh law. 
England, and goes upon the principle that debts must be 
regulated by the law of the land where they must be re- 
covered. Other instances, perhaps, of domicils not of choice, 
might be adduced, but it is scarcely necessary to refer par- 
ticularly to them, because, as I have so often said, the prin- 
ciples, once known, we have nothing to do but to apply 
them. Thus a person having a temporary residence does 
not lose his domicil of orighi or that which he before 
possessed; whereas the taking up a permanent sojourn imme- 
diately confers one, and this applies to clerical as well as ^ clergyman. 
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laj persons, and the distinction between a curate and a 
beneficed clergyman is immediately apparent; a bishop in 
his palace and a clergyman in his living stand on the same 
footing, and though each may have translation or further 
preferment, the domicil acquired is not lost until another be 
gained, and in all cases where the sedea is, there will the 
domicil be likewise. With regard to those of the clerical 
profession also, there is this simplifying circumstance, 
namely, that their movements are usually within the English 
territory, except in the case of Scotch church as given to Eng- 
lish clergymen or vice versa or colonial bishoprics. There, 
of course, the actual acceptance of the preferment followed 
by the act of going to and taking possession of it, would, I 
think there is no doubt, operate as a loss of one domicil and 
the acquirement of another, and it is no proof of the fallacy 
of this assertion to say that there is the chance of a further and 
better piece of preferment, inducing the party immediately to 
leave the domicil so acquired and obtain perhaps a new one ; 
for in the case supposed there are all the elements necessary, and 
we look no further, whatever else may take place, to alter 
the domicil, being in the balance as the uncertain future 
against the certain present. 

The chief difficulty which occurs in the divisions of the 
subject of domicil arises from the manner in which every 
part of it is mingled with the other; all that can, therefore, 
be done is, to make that portion of it under discussion the 
prominent feature, and all the others that necessarily arise 
in immediate connexion with it subservient and conducive 
only to illustrate and bring it forward. I look upon 
domicil of origin and birth to be identical, because no man's 
legal history can be carried back further than his birth; 
and the domicil of origin must be coeval with that period, 
for it is the first he has, and which he must have immediately 
upon his birth ; for even if he happens to be bom on ship- 
board, or on a journey, the moment he comes into existence, 
his father's domicil becomes his, but if his father be not then 
living that of his mother. Vide SomerviUe v. SomerviUe, 
5 Yes. 750. The only real distinction is, as to the 
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place of birth. JReg, y. Sutton under Braiks, 25 L. J. Crat. TI. 
M. C 57. An illegitimate child can, of course, have no Bastorr" 
father, legally speaking, and, therefore, cannot follow the 
domicil oi its natural father; but as the mother is certain, in 
spite of the rule, hares neminis so far as his domicil of 
origin is concerned it would be the domicil of the mother. 

The French law differs considerably from ours in this French law. 
respect; for although a child may be bom of a single woman, 
yet if she afterwards marries the natural father, it is 
possible to render it legitimate by certain forms to be gone 
through ; for the law of France recognizes the possibility, 
or rather assumes the existence, of an inchoate contract to inchoate con- 
marry the party at the time of conception. Supposing there tract assumed 
be, then, no legal impediment to such marriage, and therefore, 
if the father or mother at that period be in such a condition 
that they cannot legally marry, the child then conceiyed 
cannot afterwards be legitimatized. 

It has been considered that a domicil of origin and birth 
may be distinct, but it is yery difficult to explain wherein 
this distinction lies, and at all eyents, when eyents make it 
at last obligatory to refer to the first domicil, it matters yery 
little what we denominate it, whether we call it domicil of 
origin, or domicil of birth. Patris originem unusquisque se- 
quuntur. Cod. lit. 10, tit. 31, 1. 36. Code Civile^ Art. 76. 

With respect to the question of legitimacy, domicil is a 
yery important matter in the case of indiyiduals who 
acquire property in a country not that of their birth, and die 
intestate and unmarried seised of such property. Thus the 
laws of France and of Scotland legitimatize! indiyiduals not ^ 
born in lawful wedlock, who, according to our acceptation 
of the term, would be bastards or illegitimate. In the first Legitimacy. 
case this is done by means of certain " acts," as they are 
called, and in the second by the mere fact of the parents 
subsequently marrying. According to the laws of these two 
■ coimtries, an ante natus is to all intents and for all purposes 'Ante natu», 
rendered legitimate, and, amongst the rest, of course, in 
relation to the title to property either purchased by him or 
coming from him, and is in fact on the same footing as post nati^ 
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Chap. VI. ff there be any. Nay more, the laws of this country recognise 

the legitimacy of an ante fULtus, and he is indeed regarded as 

legitimate all over the world, personally, although the laws 

in force in England as to the transmission of real estate 

remain in force as mach against him as against any other 

person bom in England of English parents not in lawful 

wedlock. This is one of the great causes of incapacity to 

inherit, and no statute which has at present passed has, that 

*• heir/' " to- I am aware of, in the least altered the general law upon the 

tor!" nowu^ Subject. Thus when a party is designated as " heir," " issue,** 

derstood. "ancestor,** or any other relation, it must be taken, I 

apprehend, to mean according to the law of England. 
Anu and poU A. recent case upon this subject In re Don's Estate, 5 W. R. 
mtftt* Scotch 836^ fully illustrates this. David Don, a bachelor and a native 
of and domiciled in Scotland, cohabited with Elizabeth 
Hogg, a spinster, also a native of and domiciled in 
Scotland; and a son was bom of that connexion. In the 
course of the next year, the parents married, whereby, 
according to the law of Scotland, the son, who was named 
David Don, was rendered legitimate. Years rolled on, and 
David Don the younger, having come to man's estate, left 
Scotland, and settled in England at Newcastle-upon-Tyne 
where he purchased real estate, being land with erections 
upon it, and part of a street in the town, and, being so 
possessed, and, for aught that appeared to the contrary, 
domiciled in England, died intestate and unmarried. David 
Don the elder, upon the assumption that David Don the 
younger was his legitimate son, not only according to the law 
« of Scotland but 'also of England, entered into and possessed 
such real estate, and continued in possession until the 
Corporation of Newcastle-upon-Tyne, under the powers of 
an Act for the improvement of the town, took the land com- 
pulsorily. Upon the investigation of the title the dates of 
birth and marriage of course dis61osed the trae state of affairs^ 
and the important fact came out that David Don the younger 
was legitimatized only, and, therefore, according both 
to the Scotch and English law, not, previously to the marriage 
of his parents, legitimate, although rendered so by the law 
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of Scotland, and so far a domiciled Scotchman until he was Cbap. vi. 

capable of gaining a domicil of selection. The onljmode in which 

Dayid Don the elder could make oat his claim was under the 
modem English law of inheritance, whereby the father is 
heir to the son, on the ascending principle ; and therefore 
his title rested on the ground that David Don the younger 
was his ** issue;" but the title being thus considered very 
questionable, the Corporation of Newcastle paid the purcbase- 
money into court under the proTisions of the Lands Clauses 
Consolidation Act, and upoi;i the usual petition by the land- 
owner for payment out of court, (in this instance David Don 
the elder being petitioner) the question was fully discussed. 
On ^is behalf it was admitted that he had no title except 
under the Inheritance Act, 6 & 7 Wm. 4, c. 108, s. 6, but 
that inasmuch as that Act spoke generally of the *< lineal 
ancestor inheriting from his issue," which David Don the 
younger undoubtedly was, being recognised as legitimate Recognition of 
both by this country and by the law of Scotland, whether owfe ♦m''*** »*» 
he was a domiciled Scotchman or not, it followed ^ ' 
that David Don the elder could make a good title to the 
land. On the other hand, it was contended on behalf of the 
Crown, that the term *Mssae " meant ''issue capable of inherit- 
ing according to law," and that therefore David Don the elder 
could not be heir to David Don the younger, because 
although recognised as legitimate for general purposes, he 
was not so legitimate as that any one could inherit land from 
him, except his own issue. After a lengthened argument, 
and judgment reserved. Vice-chancellor Kindersley, before 
whom the petition was heard, decided that' the petitioner was 
not entitled to the money representing the land. This 
learned judge, distinguished alike for the untiring patience 
as well as for the sound discretion which he extends to every 
point brought for his decision, entered most elaborately 
into the consideration of the analogy of the English and 
Scotch law, and held that, although beyond all doubt in 
Scotland, an ante natus, bom of parents domiciled in 
Scotland, was rendered by the subsequent marriage 
of those parents legitimate not only in Scotland but 
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Chap. VI. all over the world, still he was legitimate only as to his 
PersonaT sta- Personal status, and not recognised as capable of inheriting 
tHs. real estate in England, nor, as a necessary consequence, 

could the oonyerse right of land being inherited from him 
hold good. This was his Honour's view of the question, 
irrespectiye of the Inheritance Act ; and he was further of 
opinion that, under that statute the rights were not altered; 
and the word ** issue " meant '* issue capable of inheriting 
according to law.** The domicil of all parties was assumed to be 
in Scotland, and it was not necessary to consider the questions 
that might have arisen had the domicils been different, and 
hence the fact of David Don the younger having acquired an 
English domicil (if he did so) was not discussed. The case 
was a perfectly new one, and, as might be supposed, every 
possible authority was brought to bear that could be dis- 
covered, into many of which the question of domicil largely 
entered, and, inter alia, an old brief and proceedings in a 
suit of Read v. Keith were produced which had been before 
his Honour when master, the present production of which 
caused him (as he said) considerable embarrassment. In 
that case, a Scotchman had emigrated to America, cohabited 
with a woman, by whom he had two daughters, and after- 
wards married her, possessed some 200 acres of land in 
America, where he acquired a domicil, and died there 
intestate. The land was claimed by the daughters 
as legitimatized by the subsequent act of marriage; 
and the question being raised before the master, he had 
thought them entitled to the land, upon the ground 
that they were rendered legitimate according to the Scotch 
law by their parents' subsequent marriage. It did not appear 
that that decision had ever been called in question, and there- 
fore, certainly, so far, it was an authority. In referring to 
the production of this case, his Honour said that considering 
it was the mere decision of a master, (more particularly 
when it was considered that that master was himself,) he had 
no hesitation in declaring that it was a wrong decision, and 
, the circumstance of the case did not vary the principle upon 

which all such cases must go, namely the lex locis rei sita. 
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Before concluding this chapter, I may perhaps be per- Chaf. vi. 
mitted to say a few words respecting birth of children at sea, BirthaTsea 
which has given rise to considerable concroyersy. Yattel, 
in speaking of this subject, says, at page 102, s. 216: "As to 
children born at sea, if they are bom in those parts of it 
possessed by their nation, they are bom in that conntry. 
If in the open sea, there is no reason to make a distinction 
between them and those who are bom in that country ; for, 
naturally, it is our extraction, not the place of our birth that 
gives us rights ; and if children are bom in a vessel belong- 
ing to that nation, they may be reputed as bom in its terri- 
tories, especially when they sail upon a free sea, since the 
State retains its jurisdiction over those vessels ; and as, 
according to the commonly received custom, this jurisdiction Domicil ac- 

is preserved over those vessels even in parts of the sea cording to the 

* '^ countrj' to 

subject to a foreign dominion, all the children bom in those which the 

vessels are considered as bom in its territory. For the same vessel belongs 
reason, those bom in a foreign vessel are reputed born in a 
foreign country, unless their birth take place in a port 
belonging to their own nation, for the port is more parti- 
cularly a part of the territory, and the mother, though at 
the moment on board a foreign vessel, is not on that account 
out of the country; supposing that she and her husband had 
not quitted their native country to settle elsewhere.'' Out 
of this naturally arises the question what parts of the sea 
can be said to belong to a country; and the law seems upon 
that point to be this. There can be no prescriptive right to No prescrip- 
the open sea. Treaties may affect the rights of certain o^/^ ^^ 
countries, or there may be rights acquired by tacit agree- 
ment, but the only legal right in the sea which any country 
has is within cannon shot of the coast, no doubt arising 
out of this consideration, that it is necessary for the purpose 
of safety that no stranger or foreigner should be allowed to 
come within that distance. Yattel, s. 289, p. 128. Questions 
might be made, how far modem improvements in the use of 
cannon may vary this rule; but still, I imagine the principle 
would fix it to whatever range the cannon of that country Cannon range 
were able to throw a shot. As I have incidentally touched 
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Q gAP. V I. upon the law of France with regard to legitimacj, it will 
not be out of place here to mention a case bearing stronglj 
upon this point which came before Vice-Chancellor Wood. 

In re Wright's Trust, 2 Kay & Johns. 595; 4 W. R. 
p. 541; 20 Jar. 465. The fiEtcts were as follows: — 
William Wright, in 1821, took the name of Browne, and 
went to France in 1823 to ayoid bis creditors ; lived with a 
French woman, and attempted to marry ber at St. Omer, 
but failed in conseqaence of not bearing his real name, but 
was married by the minister of the English church there 
in March 1824. In December of the same year a daughter 
was bom. The marriage was admitted to be ineffectual by 
the laws of England and France. In 1830, William Wright 
was called to serve in the National Guard, and got exemption 
on the ground of being an Englishman. From 1830 till 1854, 
when he died, he lived in Paris, and never returned to 
England after 1823, when he left it. In 1836, having paid 
French legiti hig creditors, he resumed his own name. In August, 1841, 
he marrieil the same person accordmg to the ntes of the 
English church; and in November, 1846, at the Mairie 
according to the French law, when the daughter was 
acknowledged and legitimatized. William Wright, at his 
death at 1854, left two daughters by a first marriage in 
England, and the one in France who petitioned for payment 
to her of half of her father's personalty. The opinions of 
French avocats were taken, but they were conflicting; 
and Vice-Chancellor Wood held that the domicil of the 
?* hSd^ ^^^^ followed that of the father. The French law of 
same in Eng- legitimization went on the assumption of a contract at the 
'^««^* time of conception, and that the country in which a child is 
bom does not affect the case, it is the domicil of the parents. 
I may advert to one more case, bearing upon this 
point, which occurred in the highest tribunal in this 
country ; I mean the case of Rose v. Ross, 4 Wils. & Shaw 
289. The facte were these: — ^A Scotchman by birth, heir of 
entail in possession, and proprietor of estates in Scotland, 
early in life settled in England, making occasional visits to 
Scotland. By an illicit connexion with an English woman, 
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he had a son, born in England ; and afterwards went to Chap. VI. 
Scotland with the child and its mother, and fifteen days 
after his arrival in that country he married her. They Scotch legitit 
remained in Scotland two months ; yisited his estate, and ™^^o"- 
retnmed to England with the child, where they remained' 
nntil the death of the father. Upon the qnestion of 
legitimacy, the Coort of Session held, that the child was 
legitimate ; but upon appeal to the House of Lords in this 
country that decision was reyersed, on the ground that the 
domicU of the father was English (vid. p. 292 of the report 
where the Lord Chancellor concludes his judgment.) The Acts done in- 
case of Sirathmore v. Bowes, in the appendix of the same countiy af- 
volume, p. 89, decides in effect the same point; for there Jf^^^^^ '^® 
it was assumed that, where a Scotchman has a Scotch 
domicil, acts done by him in England, which, if done in 
Scotland would constitute a legal marriage, do make such 
marriage legal. The question there was as to the legitimacy 
of a child to inherit a title; and in this, of course, the law of 
England materially differs, because in Scotland an ante natus- 
is legitimatized for all purposes, but snch legitimization is 
only recognised in England as to his personal status, and 
supposing the domicil of the parents English, not recognised 
at alL Now, I apprehend, that a title stands very much A titie«. 
on the footing of real estate, for it is transmitted to a man's 
heirs, and a mancould not be his father's heir, and therefore, 
entitled to real estate, unless he was legitimate for all 
purposes according to our law. A very singular case is 
reported in the ** Decisions of the Court of Session," vol. 16^ 
page 6, of M*DowaU v. Dalkousie, the facts of which were as 
fbllows : — ^A Scotchman, proprietor of land in Scotland, and 
domiciled there, formed an illicit connexion with B., a' 
Scotchwoman, also domiciled in Scotland ; she became preg- 
nant, and in about three months thereafter he was ordered 
into England on military duty, and she accompanied him, Military duty 
and was delivered of a son in October 1 796. He remained 
for several years resident in England on military duty, but 
never lost his Scotch domicil, and returned there to reside 
in 1800; placing B. in a house at Penrith^ where he main*- 

5 
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Chap. VI. tained and freqaently fisited her. Several children were 

rj". bom of B. by A. during his residence in England ; and ia 

in England 1808 a formal contract was signed by A. & B. acknowledging 

*"* ? J^***" themselyes hasband and wife, and he took her home te his 
quent mar- ' 

riage in Scot- house in Scotland, where they cohabited together as hasband 
Sr^^aom- *^^ y^'^^'^f and were uniyersally habit and repute married 
icii being persons until her death in 1834. The son bom in October, 
Scotch. J79g^ raised declaration of legitimacy (as is the Scotch term) 

and of his right to succeed to landed estates in Scotland 
as heir substitute of entail. Held, first, that a valid 
marriag^e had been contracted by the parents in 1808 
according to the law of Scotland. Secondly, that as the 
hasband was a domiciled Scotchman, and the marriage was 
a proper Scotch marriage, it had the effect of legitimatizing 
the son, though the place of the son's birth wtis England, and 
the principle of legitimatizing per subsequens matrimoniwn was 
repudiated by the law qf England ; and thirdly, that it was not 
made out that the mother had lost her Scotch domicil, 
either before or after the birth of the son; but that whethe 
she did so or not, the legitimacy of the son twu equally 
established. To the judgment in this case a note was attached 
in which the following passage from Voet. lib. xxy., t. 7, s. 6, 
was quoted: ^* Quia nuptim per jusjinguntur retro cum connu- 
biam contracts eo tempore quo ilia primitus in concubinam 
assumptu fecit atque itafilius quoque retro Ugitimus Jingitur" 
Residence on It will be seen that in this case the difference between the 
S^^radon^ English and Scotch law as to legitimatizing of children is 
ment. even more strongly exhibited than in the case of Don's 

estate recently referred to; for there the son was bom in 
Scotland, but in'this case the decision was founded upon two 
other propositions, in which the laws of the two countries are 
identical, namely, that the domicil of the son and wife follow 
that of the father, and further that being only resident in 
England for the purposes of military duty, no abandonment 
of his Scotch domicil had taken place, although certainly in 
his case the fact was rendered beyond doubt by his return 
and settling eventually in Scotland. There is, however, one 
peculiarity in the third ground of the decision, that the 
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effect of the subsequent contract or acknowledgment of CHiy. VT. 
marriage was to legitimatize the ante natusj even supposing 
her domlcil were not Scotch, which, as it appears to me, 
assumes one or both of two things, that the domicil of the 
father was sufficient to make the son legitimate as being 
Scotch, or that the acknowledgment of the marriage bad 
such a retrospectiTe effect as to make the domicil of B. 
follow that of A. even although she was not married to him 
at the time of the birth of the son. The case was carried Place of mar- 
on appeal to the House of Lords, and is reported under the J^ ^^^Sdld 
title of Countess Dalhousie v. HTDowaU, 7 CI. & Fin. 817, controlled 
and it was held that the child of a Scotchman, though bom ^L^ of the 
in England, becomes legitimate for all civil purposes in Scot- father, 
land hj the subsequent marriage of the parents in England 
if the domicil of the father was and continued then to be 
Scotch ; and that neither the place of the marriage, nor the 
birth of the child, will, under such circumstances, affect the 
status of the child. In the case of The Commissioners of 
Inland Revenue v. Gordoris executors^ 12 Dec. of Court of 
Sessions, 2 Ser. 657, Lord Fuilerton makes the observation 
on the general subject of domicil of origin, that though 
there are dicta in some of the cases to the general effect 
that after the domicil of origin is effaced by a domicil of 
choice, the latter must be held to remain till a new and 
different domicil shall be acquired; there is certainlj 
great difficulty in holding that where a domicil of mere DffBcnltyof 
choice, which is entirely dependent on the will of the revival of 
party, is destroyed by a permanent and total removal, such choice, 
domicil can revive or subsist to any effect whatever, 
whereas the domicil of origin involves an element which is 
independent of the mere will of the party, and may be held 
to subsist unless some other has bsen selected, and con- 
tinuously preserved till the death of the party. 
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XBTBBTEB OF THE DOMICIL OF OBlQtS — ^BEYERTEB ▲ YEXATA 
QUE8TI0— DEATH IN ITINEEE — ^TWO DOiaCILS IMPOSSIBLE 
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BEYIYAL OF OBIOINAL DOMICIL — ^BESIDENCE DIFFEBENT 
FBOM DOMICIL — ANIMUS BEMANENDI. 

€bap. yn. This branch of the law of domicil has always been, and 



KeTttrter still 



now is, to a certain extent, a vexata questio, the Yarioa^ eases 

ITwxcia ' "* that have occurred, generally speaking, rendering it un- 

f**^*^* necessary firom some of • their circumstances to decide that 

question, inasmuch as there has usually been discovered 

some ground for holding that there has not been an 

abandonment of an acquired domicil, but that a dying either 

in itinere or in transitu was suflScient to prevent such 

abandonment taking effect, although in other respects it 

was a perfect and absolute abandonment. One of the 

earlier notices taken of this subject is referred to in the case 

of Munroe y. Douglas, 5 Madd. 379, where the case of 

Ommaney ▼. Bingham is adverted to in a note, and it is 

cited to bring forward the dictum that ** birth might turn the 

scale if all the other circumstances were in equilibrio;^* 

Prettunptiott and Lord Thurhw in Sir Charles Douglas's case is said to 

to reranw^a ^*^® expressed an opinion that it must be presumed when a 

natiTe domi- man abandons an acquired domicil, he intends to resume his 
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native domicil ; bat the qnestion then naturally arises, what Cbap. Vlf. 
is the valae of such a presumption ? and whether it comes 
within the rule now clearlj laid down, that an intention is 
not 8u£5cient, but that there must be an acting upon such Act as well 
intention to acquire a new domicil. Still, however, in the ISi!!2lS!*" 
absence of any direct decision on the point, it is necessiuy to 
discover, if possible, how the law stands in respect to it. 

I have before observed that the assumed necessity of aban- Two domicBa 
donment before a new acquirement would seem to take it for Jjjj^ *"***•" 
granted that a man cannot have two domicils; but the 
present opinion of the courts appears to be this : although 
such a thing is or might be imagined to be possible, yet, so 
slight a circumstance would turn the scale that the possibility 
is almost ipso facto converted into an impossibility; and 
the observations of the Master of the Rolls in the case of 
Somerville v. SomerviUe, 5 Ves. 750, go to this, and it is 
assumed by Vice- Chancellor Wood in the case of Forbes v* 
ForbeSf 1 Kay 341; 2 Weekly Reporter, 253 (where the case 
is most excellently reported), that (so far as personal 
property is concerned) a man cannot hav« two domicils. 
If this be so, therefore, the question of reverter oocurs) 
which might not arise if it were possible that a domicil of 
origin and an acquired domicil could subsist at the same 
time. In the case of Munroe v. Douglas above referred to, Analytls of 
this question was very much argued, and the doctrine of JJj^'Ji.^' 
reverter insisted on; and it may be useful to analyse those 
arguments. Dr. Munroe was bom in Scotland, went to 
Calcutta, and was appointed assistant surgeon in a com- 
pany's regiment Nearly thirty years after, he married in 
India, and having resided there for forty>four years he came 
to England with an intention, as was said, of pending the 
remainder of his days in Scotland, and evidence was adduced 
to prove such intention ; but Sir John Leach thought it 
insufficient. Dr. Munroe then visited Scotland, and died 
during such visit, and as his wife (the plaintiff) would obtain 
a larger share of his property by proving a Scotch domicil 
than an English or Indian one, a Scotch domicil was the one 
sought to be established on the ground that the acquired 
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domicil in India haying been abandoned, the domicil of birth, 
(hat is, the forum originist levived. 

In support of that proposition, numerous cases were re- 
ferred to. The first was the case of Bruce ▼. Bruce, 7 
Bro. FarL Cases, 230; and 2 Bos. & Pull. 230, where Mr. Brace 
died in the seryice of the East India Companj; but it was 
argued that there was a distinction between this which 
imposed of necessity a local residence, and the case of an 
officer in the seryice of the Crown, which it was contended 
did not constitute a domicil; and a quotation was made from 
Vattel to the efiect that "an intention to remain constituted 
a domicil, whereas, if a man go to a foreign cotmtry, sine 
animo remanendi, but merely to raise a fortune, it was not so, 
it being assumed that there was an intention to return to his 
original home,** Orde v. Orde, 8 Dec. ** Court of Sessions,'* 
p. 49. Vattelj liy. 1, c. 19, s. 218. With reference to the 
present state of the law, I apprehend that this is true only 
so far as a professedly temporary residence is concerned, and 
cannot apply to the case of carrying on a business or trade; 
indeed, the yery contrary was decided in one of the latest, 
if not the latest case which has occurred upon this point. 
The case I refer to is that of Lyatt ▼. Paton, 4 Weekly 
Reporter, 798, which, with the preceding case in the same 
volume, establishes the proposition that a residence and 
trading constitutes a domicil; for although the trading is not 
actually referred to, it appears to be assumed, and indeed it 
is difficult to suppose that a successful trade would not 
necessarily inyolye a length of residence sufficient to acquire 
a new domicil; although, as I haye else^ere obserred, 
length of time is a yery indefinite expression, having re- 
gard to the decisions on the subject. Another case 
is Cdville v. Lauder^ Dictionary o/DedaionSf 33 — 34 vols., 
appendix 9, tit. succession. In that case, a carpenter 
being a Scotchman by birth, went to the Island of St. Vincent 
leaving his wife and family at Leith. Four years after, from 
ill-health, he went to New York, and was drowned in 
Canada the year after, having written to his father, remitting 
a sum of money, and stating his intention to return to his 
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natiye coantry; and It was held that he mast be considered Ghat. VU. 
at the time of his death as in transitu to Scotland, and 
therefore, supposing this as a recognised case, it would in 
effect support the doctrine of reverter; but this seems quite 
at yariance with the present view taken by the courts, which ' 

certainly is, that an acquired domicil is not loH by mere Acquired 
abandonment, and that in such a case the acquired domicil f^^i^^^. 
would preyail, and, indeed, Sir John Leach in the case now domnent 
under consideration so decided, and therefore, I presume, ^^* 
had the case ColviUe y. Lauder now come before the court, 
the decision would have been in favour of a domicil in the 
Island of St. Vincent; and it was admitted that such would 
have been the case had he died there, it being also admitted 
that he had acquired a domicil there. The case of Mao- 
donald Y. Laing was next cited from the same book (*\Dict. 
of Dec/), p. 4627, which merely went to the point of 
being in the King's service, not constituting a domicil, a 
p«0t^sition which has never been questioned. The last case 
upon this point is that of Cockrell v. CochreUj 4 W. R. 730; 
where Mr. Cockrell, the testator in the cause, had amassed 
a large fortune in India during many years' residence, but 
had retained his half pay during the whole time, and that Half-pay. 
was decided on the prababiles coi^^turw, or probable pre- 
sumptions, that the great gain by the business would have 
prevailed against the forfeiture of the half pay. In con- Mere place of 
tinning the consideration of the case of Munroe v. Douglas, ^^J ^^i^^ 
the next authority cited which I will refer to was the case 
of SomerviUe v. SomerviUe, where it was decided that the 
mere place of birth or death does not constitute a domicil ; 
the domicil of origin which arises from birth or succession 
remains until clearly abandoned, and another taken. In that 
case, there were two acknowledged domicils — the family 
seat in Scotland, and a leasehold house in London, bat 
under the circumstances the former was held to prevail. 
In support of the doctrine of reverter the following passage 
was cited: Origine propria neminem posse voluntatCt sua 
exuni manifestum est Cod. Lib. 10, tit. 38, s. 4, p. 422, 
of the Elzevir edition, 6 Mad, 391; but this appears 
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rather to apply to the case of a necessary domicil, or 
if not, to assume, that if there is such a thing as re- 
verter, the operation is ipso facto, and without the inter- 
vention of the party himself. Voet also is quoted, and the pas- 
sage there cited clearly refers to a necessary domicil of birth, 
and goes to show that the domicil of origin would prevail 
in a doubtful case, which is not at all, I think, in dispute, 
upon the principle, which is ^o conceded, that an acknow- 
ledged fact remains until the contrary is proved. Comm. ad 
Pand. lib. 5, tit. 1, pi. 92 at the end. Pothier is likewise 
referred to in support of the same proposition. See 
introduction G6n&rale aux Coutames, chap. 1, s. 7, although in 
the conclusion of the quoted passage, it is distinctly laid 
down that a change of domicil must be justifies that i», 
^ proved ** and carried out by some act before a new one 
•can be acquired. So far, in fact, being a contradiction to 
the idea of the reverter of a domicil of origin ipso Jacto. 
The case of La Virginie^ 5 Robinson's Admiralty Beports, 99, 
was put forward for the purpose of showing the opinion of 
Tjord Stowell (then Sir William Scott) that a reverter was 
easier to prove than a constitution of a new domicil; but this 
merely decides that there being in one case a certain 
substratum to build upon, it would prevail in a doubtful case. 
An unreported case was then cited of Chiene v. Sykea before 
Sir William Grantj and the reason why it was unreported 
is obvious, namely, that no decision (except an order being 
made) was come to upon it. The case was that of a native 
of Scotland having become a seaman, and although he 
married at Philadelphia, afterwards coming back to Crail, in 
Scotland, his native place; and jointly with his brother 
purchased property there and died. Evidence was gone into 
before the master on a reference to inquire as to his domicil, 
and the finding being that it was in Scotland, and, it must 
be supposed, no exceptions taken, a decree was made ac- 
cordingly, and that case must have proceeded go, the footing 
that there being no other domicil, the domicil of origin still 
subsisted, and ^erefore this was no decision of a reverter. 
In opposition to the argoment that the forum origintB 
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reyiyed, many cases and text books were produced, not Chap vii. 
bearing, however, mach on the question of reverter, but Abandjii- 
chiefly that a domicil was not created by death at a place, me°t not 
or intention merely; and the following passage was read without ac- 
feom Denisart, Art, Domicile^ 512: ** Deux choses sont neces- qnirement. 
Miirea pour conatituer ie domicile; 1st. L* habitation reelle; 2nd, 
La voiont4 de la fixer au lieu que Von halite]'* and, therefore, so 
far a negative argument; and in consonance with what I 
apprehend to be the present state of the law. It was like- 
wise submitted that an acquired or an original domicil 
could not be entirely abandoned until another was actually 
acquired, and that it was not the law that the instant an 
acquired domicil was quitted the domicil of origin reverted. 

Upon these citations of cases, and texts of authors, Sir Considerstion 
John Leach decided in favour of an acquired domicil in mem^in ^ 
India; and it may not, perhaps, be irrelevant in this place to Munroe t. 
consider certain expressions in this judgment which have ^^^^^' 
been made the ground of argument in favour of intention 
merely being suflScient to constitute a new domicil, or to let 
in the domicil of origin. At this distance of time it is 
difficult to say whether the judgment is a verbatim report of 
what actually fell from the learned judge ; the case is other- 
wise most elaborately and carefully reported, and hence, 
perhaps, it would not be just to call that fact in question; 
bat, if it is the sense only of what was delivered, that circum- 
stance might account for an apparent inconsistency, attempted, 
with considerable acumen, to be reconciled by another learned 
judge now on the bench. The passage is this : — *< A 
domicil cannot be lost by mere abandonment. It is not to 
be defeated animo merely, but animo etjacto, and necessarily 
remains until a subsequent domicil be acquired, unleas the 
party die in itinere toward an intended domicil.** Now, 
certainly, this appears to involve a perfect contradiction, 
that is to say, that a domicil necessarily remained, until 
a new one was acquired animo etfacto^ unless the party died 
in itinerCj towards an intended domicil; that is, unless he 
did an act which his Honour had just said could not con- 
stitute a domiciL These words the learned judge last 
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Chap. VIL referred to thought applied to the abandonment and not 
the acquirement. Another view, however, might be taken 
of them, and perhaps supported by the judgment as a whole. 
In the subsequent words, his Honour observes upon the 
fact that the intention to return to Scotland was not sup- 
ported by the evidence, and hence, it may fairly be assumed 
that, if the evidence had been sufficient, the starting on the 
journey toward an intended domioil, and that domicil the 
domicii of origin or birth, might have had the effect of 
causing such domicil to revert (the other and acquired 
domicil having been abandoned) by starting for another 
country ; and this is somewhat supported by the fact that 
the whole judgment seems based upon the defect of evidence, 
Beddence Upon the subject of revival of a domioil of origin 

does mrt rare? there was some discussion iu the case of Hoskins v. 
ventaeqaisi- Matthews, which occurred in January, 1856, before the 
dX^L * Lords Justices on Appeal from Vice-Chancellor Wood, 
4 W. R. 216 ; in which a residence abroad from iU- 
health was considered not to be of such a compulsory 
nature as to prevent the acquirement of a foreign domi- 
cil; but the most important part of the case consisted 
in an observation of Lord Justice Turner, who, after stating 
the fact that the domicil of origin being English had 
been lost, and a new one acquired in Sweden, Spain and 
Portugal, thought, there w<u yet enough to show that this new 
domicil was again lost, and the original domicil revived. The 
case was, that subsequently the testator went to Florence, 
where he made his will and died, and the Vice-Chancellor 
decided that his domicil was Tuscan, in which Lord Justice 
Turner concurred; but Lord Justice Knight Bruce thought 
that the English domicil remained during the year, when 
liOrd Justice Turner held it had revived, or at all 
events, that a Tuscan domicil was not acquired; but the 
opinion of one of their lordships being the same as that of 
the Vice-Chancellor, the result was that the appeal was 
dismissed, 
^^ymatter Upon the question of reverter, it therefore appears that 

of assamp- much more is assumed than actually laid down or decided; 
tion. 
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and the following proposition may now, I think, be taken Chap. vn. 
to be the law npon the point; namely, that a man must 
ex necessitaie rei be taken to have some domicil; and, there- 
fore, supposing that daring his life he acquires many, and 
absolutely abandons and loses them, his native domicil, or 
domicil of origin or birth, will reyive; but only in this way, 
that there must still be some act on the part of the person to 
complete the intention that it shall reyiye; but that in the 
case of a domicil of origin, a slighter degree of evidence is 
necessary, a slighter degree of Jactum to support such 
evidence than in the case of any other species of domicil. 
That a domicil of origin subsists ipso facio, whereas any other Domicil of 
apeciea must be acquired by some act; and, lastly, that a ^^^^ ^7 
domicil of origin cannot revive or revert by the mere aome act 
intention that it shall do so, whicli is, in fact, a corollary ^^°^- 
fh>m the first proposition. 

In the case of MaeDaniel v. Kingy 5 Gushing (American Residence 
reports), 472 — 3, the argument was that residence was some- J^wfiS^* 
thing di^Elarent from, and something less than, domicil ; if tinct. 
this waa so under some circumstances, (was observed by the 
Ck>art) and in connection with a particular subject, or 
partieular words which might tend to fix its meaning; yet 
in general, residence and domicil were regarded as nearly 
equivalent; and there seemed to be no reason for making 
the distinction. The question of residence or domicil was ^ question of 
one of fact, and often a very difficult one; not because the &ct. 
principle upon which it depended was not very clear; but 
on account of the infinite variety of circumstances bearing 
npon it, scarcely one of which could be considered as a 
decisive test. The principle seemed to be well settled, that Acquisition 
every person must have a domicil, and he could have but one inyoiyes loss. 
domicil for one purpose ; at the same time, it followed of 
course, that he retained one imtil he acquired another, and 
that acquiring another, eo instantiy and by that act he lost 
his next previous one. The actual change of one's residence 
and the taking up a residence elsewhere, without any inten- 
tion of returning, is one strong indication of change of 
domioiL The actual removal of a person from another place 
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to this, leaving his familj therein, but with no intention of 
returning, was a change of domicil. 

In the case of Hoskins y. Matthews, also reported in 20 Jur. 
110, which I have already mentioned, and shall have occasion 
hereafter more particularly to refer to, it was laid down, as I 
have said, as an axiom by Lord Justice Turner, that a domicil 
of origin after it has been lost, reviyes more easily than an 
acquired domicil ; thus establishing the position that, what- 
ever domicil a man acquires, or, indeed, whatever number of 
domicils, if he successively loses them all, the domicil of 
origin, although lost twenty deep, would revive, supposing 
it was clear that the party at the time of his death had no 
other. It might, perhaps, be somewhat difficult to put such 
a case, but we might easily imagine that the movements of 
the individual might, from choice or circumstances, be so 
varied and unsettled from the time of attaining majority 
until death, as that no domicil whatever was acquired ; and 
this alone would raise such a case as to come within the 
principle I have adverted to. With regard to the animus 
remanendi, the following remarks of Lord Fullerton in the 
case of The Commissioners of Inland Revenue v. Gordon* s exe- 
cutors^ 12 Dec. of Court of Sess. ; 2 Ser. p. 657, are somewhat 
in point. '^ If," said his lordship, ** in order to constitute a dom- 
icil there were required an animus remanendi so permanent 
and so absolute as to be independent of all possible change of 
circumstances, I do not understand how, in the constant 
uncertainty and transition of all sublunary events, a domicil 
ever could be established. I think, on the contrary, that 
the domicil is entirely independent of the motive by which 
the party was influenced in adoping it. If the motive was 
one which naturally led to a permanent residence, and if 
under the influence of that motive, the party did act, the 
animus is sufficiently established, and the presumption can- 
not be taken off by the mere possibility, or even the pro- 
bability, that but for the existence of the inducement the 
party might have established himself elsewhere." The same 
learned judge in the case of Amoit v. Groom, 9 Dec. of Court 
of Sess. 2nd series, p. 142, (and therefore, of a previous date) 
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made some very pertinent remarks npon the cases of Somer- Cai y. vn . 
viUeY, SomerviUej and the case of Dr. Munroe (Munroe v. Dou- 
glcu) where it was held that because he (Dr. Munroe) had not 
fixed on any other domicil, (although it was not pretended 
that he had not left India permanently,) India was his 
domicil at the time of his death. Cases might be conceived, 
he said, involving questions of domicil, in which this 
principle would lead to strange conclusions, but as limited 
to the law of intestate succession, it was, perhaps, not very 
unreasonable. A man having the power of disposing of his change of 
property as he chose, and the act of the law being, as it were, donricii ai- 
the substitute for any expression of his intention on the an implied 
subject, the change of domicil truly operated as an altera- ^^ 
tion of his implied will, and there might be some reason for 
holding that nothing should be held so to operate short of a 
clear, and definite, and complete purpose to fix himself in 
some other country, where a difierent law on the subject was 
in force. 

The above dicta^ as far as they go, are in favour of 
the reverter of the domicil of origin ; and upon the principles 
regulating this subject, certainly the case of Munroe v. 
Douglas went as far as it is possible to conceive the law 
could be carried. There was an absolute and entire aban- 
donment of the residence in India, the only qualification 
upon that being that it was not absolutely completed by an 
acquirement of a new domicil, and the mere progress to- 
wards such an end was not thought sufficient to complete 
the abandonment. But, Lord Fullerton, as above, expressed D^nMsasto 
grave doubts upon the soundness of the rule, and those the soundness 
doubts, are, I think, entitled to great weight; for there scarcely ^ Dc^ugUu. 
appears any reason where there is a total abandonment, not 
to hold that the doniicil of origin would revise, and be the 
domicil where a party dies in iUnere, 
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Cbat. VIIL Although it is generallj easy to determine where a man 
— has his domicil, so far as the possession of a house wherein 
he resides, is concerned, yet, as I hare said in another place, 
it has happened more than once that an individual of 
wealthy means, and eccentric or wandering disposition, has 
possessed establishments in different countries of the globe 
Two domicUfl at one and the same time. A case is barely within the 
•gjTOcly poi- lioiitg of possibility where the circumstances are precisely 
similar in the case of two domicils; for as any one circum- 
stance relating to either would be allowed to weigh either 
for or against it^this is not only an argument against a man 
having two domicils, but almost shows the impossibility of 
such a thing subsisting at all, independently of the view 
which the law might take of such a possibility. One of the 
most difficult cases coming under this head which has per- 
haps ever occurred was the case of Forbes v. Forbes, decided 
by Vice-Chancellor Wood, 1 Kay 341, and already adverted 
to, but even then, there were many circumstances which 
upon investigation greatly preponderated in favour of the 
English domicil, and that was decided' to prevail at the time 
of the testator's death In that case the testator had a 
mansion and estate in Scotland where he constantly resided, 
but at the same time possessed the lease of a house in 
London, and kept an establishment of servants, and also 
resided there from time to time; but still there were so 
many circumstances operating both ways, namely, the 
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domioil of origin being Scotch, the position which the Chap.viii. 

testator held in Scotland, and the duties he fulfilled there, 

as to make it extremely doubtful whether the domicil was 
not Scotch, had it not been that his wife resided mainly Besidenceof 
in London, and his establishment in Scotland consisted the wife. 
of servants hired for the time only; and upon these two 
facts, but chiefly upon the first, the domicil was held 
to be English. In reference to this circumstance the case 
of Warrender v. Warrender, 2 CI. & Fin. 536, was cited, in 
which the principle was recognised, that the wife's presence 
regulates the domicil, although rebutted by the circimistance 
of the parties being separated; but under ordinary circum- 
stances, the place where the wife resides must certainly 
be looked upon as the '*home" of the parties. In ob- 
serving upon this principle, Vice-Chancellor Wood happily 
remarked that the wife must certainly be regarded as the 
tutelary genius of a man's house, and stand in the place of 
the lares of old; and it was considered on all the authorities 
as an almost decisive circumstance to determine the domicil, 
that it was the residence of the wife, she being, as it were, 
indivisible from the family and establishment. In cases of saght cir- 
this kind, the slightest circumstance has weight, because, J?^jj*?**f 
although slight in itself, yet, coupled with other facts, also, determiniiig 
alone equally slight, it may have in that way consider- between two 
able influence, even retrospectively, in determining which 
of two domicils shall prevail. In such a case it is 
very doubtful whether domicil of origin would not, sim- 
pUciter^ as such, have a preponderance, although the 
question rests on evidence which must necessarily vary 
in every case. In the case of Lord v. Colvin before 
referred to, the most voluminous evidence was pretty equally 
balanced, and domicil of origin was held to prevail. 
Although it seems to be assumed that length of time, or Dj^t^y^ty of 
dintumity of residence, as it is called, is alone sufficient residence, 
to determine a domicil, yet in the case of two equal 
domicils, it is doubtfhl whether that would be so, inasmuch 
as a man might regard both as equally in the light of a 
home, chance . circumstances only causing the residence 
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in duration in the one to outweigh that in the other, and 
therefore, it appears to be necessary that more than 
one circumstance must be adduced to give a preference, 
although any circumstance going to show that the party con- 
sidered one of the two his home, would of course guide the 
decision as to that one being the domiciL Upon the whole, 
we may conclude that in the case of two or more equal 
domicils, that is, both being residences, the fact of the 
wife residing, a fixed establishment of servants, spending 
the greater part of the year there, say the winter months, 
and using the other as a summer resort for change or 
recreation only, would be sufficient to determine in farour 
of one over the other, it not being possible to lay down any 
positive rule, except such as may be applied upon general 
principles. And where the circumstances are so balanced 
as to make it impossible to decide which was the preponde- 
rance, then the domicil of origin turns the scale. 

In another place I have referred to the case of The 
Inhabitants of Abington v. The Inhabitants of Bridgwater^ 
23 Pickering's American Reports, 170; and as to another point, 
but in the same case are some striking dicta relating to the 
question of two domicils to this effect. Two considerations 
must be kept steadily in view, first, that every person must 
have a domicil somewhere, and secondly, that a man can have 
only one domicil for one purpose, at one and the same time. 
Every one has a domicil of origin which he retains until 
he acquires another, and the one thus acquired is in like 
manner retained ; and the supposition that a man -can have 
two domicils would lead to the absurdest consequences. If 
he had two domicils within the limits of distant sovereign 
states in case of war, that which would be an act of imperative 
duty in one would make him a traitor to the other, as not 
only sovereigns, but all their subjects, collectively and in- 
dividually, are put into a state of hostility by war. He 
would become an enemy to himself, and bound to 
commit hostilities, and afford protection to the same 
persons and property at the same time. But, suppose 
he was domiciled within two military districts of 
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the same state, he would be bound to do personal Chap. Vlll. 
service at two places at the same time, and in two countries, Aiibmaloas 

and he would be compellable on peril of attachment to serve effects of two 

•••* ^u«* 'xi. 4. A^ co-exi8tent 

on Junes in two remote shire towns, or m two towns to do domicils. 

watch and ward in two different places; or suppose he was 
remoTed bj a warrant to the place of his settlement or 
residence, it would follow that two sets of civil officers 
would be bound to remove him by force, each acting 
under a legal warrant; these are, therefore, TaXher posttUata 
than propositions to be proved, yet they go far in furnish- 
ing a test by which the question may be tried in each 
particular case. It depends not upon proving particulcur 
facts, but whether all the facts and circumstances taken 
together tend to show that a man has his home or domicil 
in one place, 'and overbalance all the like proofs tending to 
establish it in another. Such an inquiry, therefore, enables 
a comparison of proofs, and in making that comparison 
there are some facts which the law deems decisive, unless 
controlled and corrected by others still more stringent. It 
will be seen by these observations what the view taken by 
the American judges is of the possibiHty of two subsisting 
domicils; and it seems to me that they are of considerable 
value. 



CHAPTER IX. 

THE EFFECT WHICH DOMICIL HAS IN RESPECT OF FOREIGN 
CONTRACTS — QUESTIONS OF CONTINENTAL LAW — RECOGNI- 
TION OP FOREIGN CONTRACTS INTERNATIONALLY — MAR- 
RIAGE CEREMONY IN THE ENGLISH FORM, AND CONTRACT 
IN THE FRENCH FORM, BY PARTIES DOMICILED IN ENGLAND 
— CONTRACT ACCORDING TO FRENCH LAW— EFFECT OP 
DOMICIL ON FOREIGN CONTRACTS — ^ENGLISH ARTICLES 
UPON A FRENCH MARRIAGE — ^ANOMALY OF ADJUDICATING 
UPON A FOREIGN MARRLAGE — UNSATISFACTORY STATE OF 
THE FRENCH LAW — ^MARRIAGE WITH A FOREIGI^R — 
DOMICIL OF WIFE NOT MERGED FOR SOME PURPOSES — 
MARRIAGE IN ENGLAND IN THE SCOTCH FORM — LEGITI- 
MACY — LEGAL STATUS OF AN ENGLISHMAN IN FRANCE — 
ENGLISH BOND — SCOTCH HERITABLE BOND — JUS NOBI- 
LIU8 — PRIORITY OF CREDITORS REGULATED BY THE 
DOMICIL — MARRIAGES BY BRITISH SUBJECTS NOT VALID 
BY ENGLISH LAW, CELEBRATED ABROAD WHERE SUCH 
MARRIAGES ARE VALID — NOT EXTENDING TO SCOTLAND 
— MARRIAGE WITH DECEASED WIFE'S SISTER — SCOTCH 
JURISDICTION — DOMICIL APPLICABLE TO PERSONALTY — 
EFFECT OF FOREIGN DOMICIL UPON NATIONAL RIGHTS — 
ADMINISTRATION — INTESTACY. 



CHAr IX. 



Acts of a 
mixed cha- 
racter. 



Inasmuch as the law of domicil operates upon foreigners 
as well as natural bom subjects of a state, it becomes a 
matter of some importance to consider what effect the acts 
of a party domiciled in another country would have in this 
country, or upon the continent. This question would gene- 
rally have its origin in acts of a mixed character, that is, where 
part of such acts came within the foreign law, and part within 
the law of the place of domicil. Suppose a person domiciled 
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in England (for it is with reference to the riew our law Crap. 
takes that this question is discussed) goes abroad, but ^ctsaca 
without losing the English domicil, and does acts, partly inKtofoi 
according to the law of the country where he or she then is, gjjgh sub! 
and partly according to our law ; if the acts done according 
to the foreign law are connected with and depend upon the acts 
done according to the English law, a court of equity in this 
country will hold the foreign acts binding according to the 
law of that country ; and personal property belonging to a 
party domiciled in England will be administered by English 
courts of equity, although dealt with by instruments invalid 
according to the foreign law of the country in which the 
instrument is made ; that is, the law of this country will 
both take cognizance of and act upon contracts entered into 
in a foreign form by a party domiciled in England, and 
carry out all other acts not recognized by the law of a foreign 
country, but in the English form. This question waa 
argued in the case of Este ▼. Smyth, 18 Jur. 300 ; 2 W. R 
148, before the present Master of the Rolls. In that case Marriage 
a marriage took place in Paris according to the English France. 
form ; both parties being domiciled in England, and a con- 
tract was entered into to settle property, partly charged on 
real estates in England, and in the French form and language. 
Each party contributed to the amount settled, which was to French 
be held in common according to the custom of Paris, which settieme 
the parties agreed should prevail with respect to it, wher- 
ever they should happen to reside. It was also agreed 
that the surplus of what should belong to each of them, 
together with whatever should come to them, whether 
moveable or immoveable during the coverture, should belong 
to the said intended husband and wife respectively bienM 
personnels f ix.,, to their separate use. Between the date of (^^ ^^^ 
the contract and the time of the marriage the Code leonpasi 
Napoleon was promulgated, and it was admitted that it '° ****"* 
came within the terms of that code The parties very shortly ce^jarati 
separated, and the wife made a will in the English form, ex- 
pressed to be " in pursuance of all powers enabling her in 
that behalf*' giving legacies, and the residue to the plaintiff, 

6* 
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and died, and the will was prored in Canterbniy (vuf« 
Este T. EsUj 3 Robertson 351;) some of the property 
settled was raisable by trustees, but in consequence 
of the opposition of the husband they refused to raise it, 
and this bill was filed in consequence; and the questions 
were, first, whether, there being no ralid marriage by the law 
of France, the contract made in contemplation of a French 
marriage was or was not subsisting ; and whether the 
husband was entitled to the wife's personal property under his 
marital right ? Or, in the alternative, whether, supposing the 
contract yalid, it gave the wife power to dispose of her pro- 
perty in the English form ? The opinions of eminent French 
avocaU were taken on these questions. The Mouier of the 
Rolls thought that the parties were competent, in anticipation 
of an English marriage, to contract that their rights should 
be regulated by the laws of any country they chose ; but 
that the effect of the contract upon French property was not 
within the jurisdiction of the court to decide. He then 
considered the effect of the contract with reference to 
the English property, and construed it according to 
the French law, and declared the will valid inas- 
much as it had been proved in England, and therefore 
declared valid by a competent court. The summary of this 
part of the subject is, that a domicil puts the party in 
possession of exactly the same rights as a natural bom 
subject would have, and the domicil is a sufficient sub- 
stratum to enable the enforcement of contracts, not only 
in the form and according to the law of the coun- 
try where the domicil exists, but of any other country 
where the domiciled party may be temporarily resid- 
ing. The case of De Verne v. Routkdge, Sirey's (French) 
Reports, 1852, is in point on this question upon this 
part of the subject, and will be found extracted in the case 
of Bremer v. Bremer ^ 1 Deane. Socles. Rep. 200. The 13th 
article of the Code Napoleon is as follows : — '^ L'etranger 
qui aura ete admis pour le Gouvemement k ^tablir son 
domicile en France y jouira de tons les droits civils tout 
qu*il continuera d'y resider." That is, a stranger receiving 
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the anthorization of the GoTemment, and establishiog a Cbai 
domicil in France, can enjo j all civil rights, including of course ^^^"^ 
thepowerof executing legal documents. Demolombe's Court tionini 
de Code Civil, p. 143-4 ; Code Napoleon, 319. In the case of ^^f 
Wattg y. Skrimpton, 21 Beay. 97, an Englishwoman had 
married a domiciled Frenchman, and articles were executed 
in the English form preyiously to th.e marriage, under which 
the wife was entitled to £200 per annum. The husband Mania 
afterwards separated from her, and the French court con- £"^°{^ 
demned her for adultery, and it was held that the contract tiemen 
of marriage was English, and the rights of the parties were ^^^ 
to be regulated by the English law, and further that the 
property of the wife haying fallen into possession, and the 
moral conduct of both parties being reprehensible, the 
income of the fund must be equally divided between them. 
It must be confessed that this case is somewhat singular in Appan 
its principle; for it recognizes the contract, marriage, &c., as ^^^^ 
English, and yet adjudicates upon the breach of it according law. 
to the IBVench law, and further than that proceeds as to the 
decision of the case, both on the assumption of the marriage 
as yalid according to the English law, and the offence of the 
wife according to the French; and then sums up all by taking 
into consideration the conduct of both parties, from which 
the conclusion is unavoidable that where a native of England 
manies a person domiciled in France, and the marriage and 
its concomitants are according to the English law, not only 
will the French law recognize the English marriage as 
binding, and punish for an offence in breach of its obliga- 
tions, but the English courts will adjudicate upon the 
footing of the judgment of the French courts as to the 
adultery ; and also take into consideration extraneous 
circumstances. It is not difficult, howeyer, to see upon Facto 
what reasoning the French law proceeds, namely, that for marrii 
the purpose of merely trying the question of adultery, the 
fact is distinct from the marriage, although it recognizes a 
foreign contract as binding upon a domiciled subject of 
France, by implication, inasmuch as it condemns the other 
party for infidelity, which it could not do without assuming 
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the marriage as valid. The Coda CivUe is a perfect model 
of simplicity and perspicaity, and yet cases and authorities 
have so multiplied that I believe the French law is now 
admitted to be in a most unsatisfactory condition, and this 
is somewhat embarrassing, because, for some purposes it is 
impossible to avoid recognizing fneign contracts made with 
ft British subject ; for, of course, to do otherwise would be 
seriously to a£fect moral relations, where innocent parties are 
concerned, which no syston of laws, founded on equitable 
principles, would for a moment sanction. I think, there can 
be no doubt that a marriage solenmixed according to the 
law of the native country of one of the parties is binding 
upon both, and that would extend to all eootracts made 
between them in good faith, and without anything to render 
them inequitable, and the authorities show that the domidl 
of a party, though merged in that of the other party by a 
foreign oontraet, yel will so fiur be recognised as to uphold 
ft contract made acoOTding to the laws of the countiy of 
which the par^ so keing the domidl is ft native, except so 
&r as the laws of that country considered the party under 
disability by reason of coverture, oonvietioo, inftmcy, or 
incapacity. In the case of StruAmart v. Bovet, 4 Wils. & 
Shaw, App. 89, it was not questioned that iHiere a man^ 
domicil was Seotdi, if he did acts in England idiich would 
amount to a legal maniage, if he were then in Scotland, and 
his domicil was Scotch at his death, the maniage was 
legaL In that case the question was whether a child was 
legitimate so as to inherit ft title, which I take as distinct from 
the genoral qnestioii of legitimacy for any other purpose, 
becftuse it was distinctly held in exactiy the same drcnm- 
stances that a diild would be legitimate^ RM^f t. Puxtm^ 
6 W. R. 457. 

Upon the general state of kw as existing between us and 
our continental neighbours, it may not be snpcfftuons to 
quote some obserrations iriiich appeared in ft French 
journal of September 18^7, with iderence to the ^ legal 
fttfttus of an> £ng&hmatt in iVanee.*^ l^th r d ereaca 
to ft CMe— that of r^ ' lumm r. BMM^whi^ has latdy 
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-come before the civil tribiinid at Paris, the plaintiff's Cei 
acdicitor, Mr. Margary, addresses to GtiUgnani's Mutenger 
the following general statement of the existing law.— 
^ Ghreat facilities are given by the law of France for the stata 
arrest of a foreigner when the creditor Is a Frenchman, ^^^^ 
tmd many an onfortimate Englishman has been incarcerated 
^pon overdue bills of exchange (often obtained from him 
fraadulently) endorsed to a Frenchman. As, however, in 
the majority of cades the party is not a hma de holder for 
valoable consideration, bat merely a man of straw who 
•lends his name for the occasion (technically caUed a prSte 
ftom), the debtor generally succeeds in obtaining his libera- 
tion on showing to the court the reid nature of the trans- 
action, and getting the arrest declared illegal. This, how- 
ever, requires some time to effect, as, if he succeeds in the 
Tribunal de Commerce, the nominal creditor appeals to the 
Cour Impiriale, and months elapse before a final judgment can 
be obtained. In the meantime the unfortunate debtor must 
remain in prison, unless he can deposit the amount claimed 
in the Ciaese des Consigncitions, or give bail; and, as the 
snrety is not only answerable, as in England, for the 
appearance of the debtor, but also for the payment of the 
debt and costs in case judgment is given against him and 
he is unable to meet the demand, it is almost impossible for 
a foreigner to find a substantial person willing to imdertake 
responsibility. In England no distinction is made as to 
UaHlity to arrest between a British subject and a foreigner, 
as neither can be arrested on mesne process (that is, before 
judgment), unless the creditor can prove, to the satisfaction 
of a judge, that the debtor intends to leave the country. 
Art 11, tit. 1, liv. 1, of the Code Napoleon says : — 
' L*4tranger jouira en France des mdmes droits civils que 
ceux qui sont ou seront accord^s aux Francais par les traits 
de la nation k laquelle cet stranger appartiendra.' It is not, 
however, sufficient that certain rights are accorded to French- 
men by the laws of a foreign country for the subjects of 
that country to enjoy the same privileges in France, the 
reciprocity must be expressly stipulated for by treaty (see 
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Bogron's note on this article in his Code Civil ExpliquS^, 
Now, no treaty exists which puts Frenchmen' in ^gland, 
and Englishmen in France, upon an equality as to arresi 
for debt, the former enjoying in England the same priyilege 
in that resi)ect as a British subject purely and simply by the 
law of the land. It strikes me, howerer, that if the case 
were broaght officially to the notice of the French GoTem- 
ment they would admit the equity of the claim of British 
subjects to enjoy in France the same priyileges as the law 
of England accords to Frenchmen in that country, and the 
cordial alliance which now exists between the two nations^ 
the high sense of justice of the Emperor of the French, and 
the well-known zeal of our ambassador at Paris, seem to 
render the present moment peculiarly &Toarable iot ob- 
taining the desired object." 

As Scotland may, for many legal purposes, be considered 
as a foreign country, it is as well to observe that it has been 
hdd that the statute of limitations runs against a party who 
had contracted a debt in England by simple contract, and 
come to Scotland where he remained domiciled. G»6M>f»T. 
Stewart, Dec. of Court of Sees., toL 9, p. 525. It has also 
been held that where money was lent on a bond in tho 
English form, the transaction taking place between parties 
domiciled in England, and the obligor afterwards gave a 
heritable bond charging lands in Scotland, the English bond 
was a mere personal security, and did not merg^ in the 
jus nobUius, Cast v. Goring, 18BeaY.383. Lamb y.Lamb^ 
b W.H. 772. The priorities of creditors also are regulated by 
the domicil of the testator, though his personal estate may 
be situate and administered in another country. Wilsom 
y. Lord Dunsany, 18 Beav. 293. 

A most important, as well as interesting part of this 
subject is with regard to marriages celebrated in a foreign 
country, and more especially where both the ceremonial and 
the actual ability of contract are not valid according to our 
law. Now, in the former case, there can be little doubt, 
and indeed, I believe, it is admitted, that a marriage eoxk- 
tracted according to the lex loci is good, supposing the 
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parties may legally contract such marriage, according to Chat. IX. 
tlie provisions of our law — ^the only exception being where narrfage in 
anch foreign country is a colony appendant to Great a British 
Britain, in which case the law of Great Britain woold apply ®®^*®^* 
not only to the marriage (as affecting the parties to it), bat 
to the actual ceremony. But in the latter, it is now well Attacbing of 
settled that nothing can make a marriage between British |^^^^ 
subjects legal, which marriage is not legal according to our 
law ; and although it may be a perfectly good marriage as 
long as they remain within the pale of those foreign states, 
(so far, that is, as any question may there arise,) by the laws 
of which it is declared to be lawful, it becomes bad, or 
rather the law attaches (for it always was bad by our law) 
the moment they come within our jurisdiction. As regards 6 ft 6 wm. 4, 
Scotland, the law on this subject, as indeed in many others, pi^Jie*^,*^ 
is, as regards that country, in a very anomalous state. The Scotland, and 
Act 5 & 6 Wm. 4, o. 54, which has been held to make the ^^^' 
marriage with a deceased wife's sister void, does not extend 
to Scotland; and indeed, it was quite unnecessary that it 
should, inasmuch as such marriage, though the ceremony 
may take place unquestioned, is penally recognised when 
once contracted, and punished accordingly, very much in 
the same way as bigamy in England ; the marriage, so 
far as the relatire position of the parties goes in con- 
sanguinity, is good; but the man by reason of a pre- 
tIous act, the consequences of which are still subsist ing 
consequences, is disabled from contracting it, that is, he 
renders himself penally liable if he does so. So that a man 
domiciled in England may marry his deceased wife's sister 
in Scotland; but the moment he is indicted under the 
Scotch law, plead that it is no marriage. This subject, ^^'ooky, 
however, is fally discussed in a case of Brook v. Brook, of 
which I insert an extract from a report in the Weekly 
Beporter, vol. 6, p. 110. This case came before the Vice- 
Chancellor Stuart and Mr. Justice Cresswell, and was argued 
in March, November and December, 1857, and the following 
were the facts : — ^B. by his first wife C. who died in 1841, 
had one son and one daughter. In 1851, he being then 
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Upon Ibe cfieet of n taaigm camttmet die following 
aadiorities w neicfcncd to?— liialfar t. J Vwas, 1 Amfa. 801 ; 
Cba^PiiMi ▼. Bemrtrmfi, tkitd S Hagg. Cobs. Bepi 443; and 
^ BoDeir's lOsi Pkiiia,''6Cb ed. 113; FortM ▼. Lkrmgskm, 18 
Fraser: and ''Story's Co&fl. of Laws.* ml €€a, 97, 98, 112, 
123, k nam. Tbe writer kst ■t i nt JO Bo d showed diat such 
vatriages as the psesenlik if iralid in die eoontrjr where 
ed^irated, mmt be eqnallj so in all odier eountries hj die 
eomitj of nations. Sir F. Kelly ilso cited BrnHmg t. Swdih, 
3Hagg.Cons.Bep.37l; Tkernqtmrnr, Tki Advoeaie-GeMeral^ 
13 Sim. 153; 8. e. 12 CL &F.I:iZoae&T. ArMni,! Ye&sen. 
157; MiddleUm t. Jamferm,2 Hagg. Cons. Rep. 437; and 
^Story's Confl« of Laws," s. 124. 
M <ho, t. e. On the other hand, the 26 Gea 2, e. 33, for the better pre- 
Sf^e^flMT^ rention of clandestine marriages, was for a centoiy evaded, 
t\§g$§, by parties intending to marry going to Scodand or abroad. 

Two years after the passing of that Act Lord Hardwicke 
held, although the words of that enactment were stronger 
than those of 5 & 6 Wm. 4, c. 54, that it did not afifeot the 
marriage of British sabjects in foreign countries. This dis- 
tinction was Tery strongly remarked upon by Lord Brongham, 
in 11 CL & Fin. 150-1. The following authorities were 
also referred to: — "Story's Conflict of Laws," 115; 
Medtoay t. Needham^ 16 Massachusetts Beports, 157 ; 
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Valrymph v. l)alrymplej 2 Hagg. Cons, Rep. 68; Her- Chap. IX. 
bert V. Herbert, ib. 263 ; 3 Phill. Eccl. Rep. 68; Scrint- 
shire v. Scrimshirej 2 Hagg. Cons. Bep. 395 ; Lacon y, 
Higgina, 3 Stark. 178. "Story's Confl. of Laws," 8. 
121; 26 Hen. 8, c 22; 4 Wm. 3, c. iS, and 2 Anne, c. 6; 
Huher PreUctiones Juris Romani et Hodiumi, in <' De Con- 
flictu Legum'* p. 2, b. 1, tit. 3, ss. 3, 8, et seq. ed. 1689. 
Jefferys y Boosey, 4 Ho. Lds. Ca. 816; T%e Attorney- 
Creneral y. Forbes, 2 CI. & Fin. 48; Thompson y. Adt>o-' 
cate- General, 12 01. & Fin. 1; Arnold y. Arnold, 2 Myl. 

6 Cr. 256, 270 ; and the dictum of Pollock, G. B., in 
Jeffery y. Boosey, uhi \suproi, 939; and that of Lord 
Cottenham, C, in Arnold y. Arnold, 270 ; and to Regina y. 
Chadwich, 11 Q. B. 173. Conway y. Beazley,Z Hagg. 

•Ecd. Bep. 661 ; Warrender y. Warrender, 2 CI. & Fin. 
488, 530; Bex y. LoUey, Buss. & By. C. C. 237$ Greenwood 
Y. Curtis, 6 Massachusetts Rep. 378, 379; " Story's Confl. of 
Laws," s. 97 (opinion of Lord Meadowbank there cited), and 
88. 100, 103, 104. " Story's Confl. of Laws," ss. 20, 262, 
291 ; '* Yoet's Commentaries," b. 1, tit. 4, ss. 1, 2, et seq. 
Sheddon y. Patrick, 6 Faton's App. Cas. 194; s. c. 1 Macq. 
Ho. Lds. Ca. 536; Birtwhistle y. VardUl, 2 d. & Fin. 571; 

7 CI. & F. 918, 936; Mvnro y. Munro, ib. 842. "Burge's Intemational 
Commentaries on Colonial and Foreign Law," p. 1, ch. 6, s. '^*'* 
1147. Huber Gih. 1, tit. 3, "De ConflictuLegum,"s. 2,538) 

on the comity of nations as applicable to this subject has 
this passage: — ^*^ That the rulers of every empire from comity 
admit that the laws of every people in force within its own 
limits ought to have the same force everywhere so far as 
they do not prejudice the powers or rights of other govern- 
ments or of their citizens." By the comity of nations, a Recognition 
foreign country is bound to take the rule of our own law on ?1^*^ ^," 
this subject as applicable to our own domiciled subjects, coontilea. 
Bose V, Bose, 4 Wils. & Shaw. 289 ; Harford v. Morris, 2 
Hag^. Cons. Bep. 423; Scrimshire v. Scrimshire, ib. 407. 
McCarthy y. Decaix, 2 Bus. & Myl. 6l4; Sherwood y. Ray, 
1 P. C. C. 353, 396; Forbes v. Cochrane, 2 Bar. & Cress. 448, 
470 ; Bay v. Sherwood, 1 Curt. £ccL Rep. 173, 193. Saint 
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Joseph, 2 Ck>ncordanoe entre les Codes CiviU Etrangers, 139. 
In Male t. Roberta, 3 Esp. 163, Lord Eldon held that the 
law of the countrj where the contract arose must goyem 
the contract In that case the cause of action accrued in 
Scotland, and infancy was pleaded, and it was decided that 
the defendant must show that infancy was a legal defence to 
the demand by proving the law of Scotland in that respect. 
So also, in De la Vega ▼. Vianna^ 1 R & Ad. 284, which was 
a suit between parties resident in England on a contract made 
between them in a foreign country, it was held that the con- 
tract must be interpreted according to the foreign law. Stuart, 
y. C., (Nov. 25), said that the case was by far too important to 
be dealt with except upon mature consideration, and reserved 
his decision. On the 4th December, Cresswell, J., delivered 
his opini(Hi upon the case stating the facts, and observing 
npon the various authorities and arguments adduced : his 
lordship (titter alia) said that Sir George Hay, in pronouncing 
judgment in Harford Y,Morris,2 Hagg. Cons. Rep. 423, ex- 
pressed an opinion that marriages of English subjects having 
an English domicil celebrated in other countries have been 
held valid — ^not merely because they would be valid accord- 
ing to the laws of those countries, but because they were not 
contrary to the law of England. In p. 434 he says, ** I do 
not say that foreign laws cannot be received in this court in 
cases where the court of that country had a jurisdiction, or 
that this court would not determine upon those laws in such 
a case. But I deny the lex loci universally to be a founda- 
tion for the jurisdiction, so as to impose an obligation on the 
Court to determine by those foreign laws." The judgment 
in that case was reversed, but upon grounds wholly irrespec- 
tive of the opinion above cited. It therefore remains of such 
value as the reputation of the learned judge by whom it was 
pronounced can give to it And in Warrender v. Warretider^ 
S CL & Fin. 488, 530, there are some passages in the judg- 
ment delivered by Lord Brougham which throw much light 
on this question. In one place he says, **The general 
principle is denied by no one that the lex loci is to be 
the governing rule in deciding npon the validity or invalidity 




THB LAW OF DOUICIL. 93 

of all personal contracts. Bnt the rale extends,! apprehend, Ciup.ix. 

no further than to the ascertaining of the validity of the con- 

tract, and the meaning of the parties ; that is, the existence 
of the contract, and its construction. The case of Reg. t. . 
Lolley (ubi supra), although not directly in point, almost 
compels one (if it he good law) to adopt that opinion. The 
case was this : — An Englishman married in England. He DiTorce in 
afterwards went to Scotland, and obtained a divorce there, «* ^onagn 
which according to the law of that country dissolved the parties 
marriage. He then returned to England, and married ?"^J^*° 
another woman, leaving the first wife, for which he was 
indicted, tried, and convicted. The propriety of that con- 
viction was argued by very able counsel before the twelve 
judges, and, by their unanimous opinion, was held to be 
correct.** The learaed judge then went on to say, " There are 
some passages in ' Huber*s Prelectiones Juris Civilis * which 
show that, in his opinion, the comitas gentium did not 
require so large an effect to be given to foreign law. In 
his chapter *De Conflictu Legum* he states, in s. 2, three 
axioms : — * 1 Leges cujusque imperii vim habent intra 
terminos ejusdem reipublicse, omnesqneeisubjectos obligant, 
uec ultra. 2. Pro subjectis imperio habendi sunt omnes 
qui intra terminos ejusdem reperiuntur, sive in perpetuum 
sivead tempus ibi commorentur. 3. Rectores imperiorum 
id comiter agunt ut jura cujusque populi intra terminos ejus 
exercita, teneant ubique suam vim quatenus nihil potestati 
aut juri alterius imperantis ejusque civium prejudicetur.* 
There is nothing in the case of Roach v. Garvan^ Yes. sen. 
157, to show that if the parties had been British subjects 
domiciled in England, and it had been contrary to our law, 
and the courts of this country had been called upon to ad- 
judicate with regard to it, they would have held it valid. 
The next case in order of time was Scrimshire v. Scrimshire^ 
2 Hagg. Cons. Rep. 395.** In a subsequent part of the 
judgment he continued, " I have found nothing to justify 
giving the more extensive meaning of the words of Lord 
Stowell except some passages in Mr. Justice Story's work on 
the * Conflict of Laws,* and a decision cited by him from the 
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lepoftB of the Court of Massachosetts; and perhaps this 
greater force given in one of the United States to the laws of 
another at yariance with its own may he accounted for hy 
the greater inclination that would naturallj exist to giye 
a larger scope to the comiUu gentium, between the different 
states of the Union than could be expected to find place 
amongst nations wholly independent of, and unconnected 
with, each other. I have therefore come to the conclusion 
that a marriage contracted by the subjects of a country in 
which they are domiciled in another country is not to be 
held Talid if by contracting it the laws of their own country 
are violated." Vice-Chancellor Stuart subsequently de- 
liyered judgment, in which he concurred substantially with 
the opinion delivered by Mr. Justice CresswelL 

The case of Brook v. Brook, (on appeal, 9 W. B. 
461), shows that Scotland for many purposes is a 
foreign country, and, as I bare often bad occasion 
to obsenre, especially in the case of domicil. This is 
well illustrated by the case of Maclaren v. Stainton, 22 
L. J., N. S., Ch. 274, & 26, ibid. 332. In that 
case Henry Stainton, who was domiciled in England, 
was the London agent of the Canon Iron Company, 
and was so at the time of his death, being then the 
holder of 101 shares in the company, worth £80,000. 
His personalty amounted to £182,000, and be was likewise 
possessed of large real estate in Scotland. His will was 
proved in England and Scotland, and the Carron Iron 
Company brought an action against his executors in the 
Court of Session for £100,000 alleged to be due on a balance 
of accounts, and the company obtained letters of arrestment 
against the real estate in Scotland. A bill was filed in 
England by the executors against the Carron Company 
to restrain that action, and the case coming on at the Rolls 
the Master of the Bolls granted the injunction, and after- 
wards dismissed a motion to dissolve it. On appeal to the 
House of Lords this decision was reversed. Another suit 
was then instituted by the executors, and an injunction 
similar to the other was moved for before the full Court of 
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Appeal, when the Lord Chancellor and Lords Justices .Chap, ix.' 
refiised the motion with costs. This decision at first sight 
would seem to trench upon the rule that property is 
regulated by the law of the country in whicli a party dies 
domiciled ; but, upon looking into the matter, it will be seen 
that it does not do so. This was a question of jurisdiction 
merely, and involved the right of the courts of one country to 
> interfere with the proceedings of the courts of another country 
as relating to property in that country, not mere personalty, 
or moveable, but realty, and therefore a part of the soil. Now, 
the rule that I adverted to, applies, I imagine, exclusively to 
personalty, otherwise this evil would follow, that the mere 
fact of the owner of perhaps half the real estate in one 
country, gaining a domicil in another, would take away all 
the powers of the law of the country where the realty was 
situated, over that property upon so slight a circumstance, 
and deprive the Government of their dues; this could never 
have been intended, and therefore, the decision in the case 
of Maclaren v. Stainton is perfectly in consonance with 
justice, although the judgment delivered by their lordships 
does not go fully into the principle. 

There seems to have been at different times a question Domicil as 
made with respect to the effect of gaining a domicil abroad, ^"^^^S! 
as regards the rights attached to the character of a native of 
a particular country, and it must be confessed there is some 
difficulty in dealing with such a question, because we are 
confused with words, and it is therefore necessary to go to 
the root of the matter to apply the principles of the law to 
it. It is a great principle of the English legislation that no 
native of this country should be ever without the means of 
sustaining life; and hence we have what is very properly 
called *'a poor law;" and the fact that it is surrounded 
with official difficulties, sufficient sometimes to render it 
abortive, does not alter the case. At the same time we are 
not anxious to increase such a burthen, and therefore, if a 
man has no settlement here, although even then he may be 
temporarily relieved under the " casual pauper enactment," 
he must seek relief where he is settled. Where a man has 
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no domicil he can hare no settlement, although the same 
rule may not hold good as a converse proposition; for 
although in old times settlement and domicil were 
certainly identical words, domicil is now such a very un- 
certain thing that it cannot for a moment compete with the 
fact of a settlement. A domicil, moreover, is chiefly 
established to avoid government duties, or to gain some 
advantage under the shadow of a foreign law ; whereas 
settlement would be rather forced upon our government 
officers than sought to be established by them, as they 
would lose and not gain by its proof. A domicil may take 
an English subject entirely beyond the reach of liability 
to our law in matters of impost, and virtually so in matters 
of debt. Indeed, it would be only by the permission of a 
foreign government that any species of legislative power 
could be exercised over a British subject domiciled abroad, 
with no property in England. The process of naturalization 
is regulated by statute, and must therefore differ, as in fact 
it does, in different countries, and the civil rights thus 
conferred are very distinguishable from the liabilities to 
which the property of the naturalized person is subject 
by the fact of his being domiciled where he is naturalized; 
and, therefore, it follows that although a British subject 
naturalized abroad, or a Frenchman naturalized in England, 
may whilst they and all their property remain in that 
which to them is a foreign country, acquire certain civil 
rights there, yet, they do not ipso facto lose their nationality, 
but at any moment by returning regain them, if indeed, 
they have ever lost them. It therefore comes to this, that 
whilst a person is domiciled and resident abroad, so far as 
civil liabilities are concerned, our law cannot forcibly touch 
him; but there is nothing to prevent his return at any 
moment to England, when those liabilities to which every 
British bom subject is liable would, I apprehend, attach, 
and if so, why should he not also be entitled to civil rights? 
not, of course, that that would be a sequitur in the case of a 
foreigner. The object of naturalization is to gain something ; 
but like domicil it is only operative as between the object 
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and the goyemment by which the naturalization is granted; Cbaf. ix. 
and does not, primd facie, abrogate nationality. Thus it j^ domdcil 
was laid down in the case of Duncan t. Cannan, 18 Bear, may be ac- 
128 (13 Beav. 366), that there is no foundation for the 2^,^" 
argument or notion that a Scotchman by birth cannot acquire diation of 
a domicil without repudiating his nationality ; but it was ^te^^Me^ 
doubted whether a foreigner could acquire a civil domicil with li^t to 
in France without the authorization of the French Govern- tan^EaSon! 
ment. It was also decided that a Scotchwoman domiciled 
in England might still give a receipt to the trustees of a 
settlement made upon her in the Scotch form. The fact is. 
Chat domicil affects the property rather than the person; 
and although a native of one country may by the proper legal 
forms acquire certain rights in another, those rights are not 
affected by the domicil, and a person may either lose or 
acquire a domicil without such loss in the least affecting the 
rights he or she may have acquired by naturalization, or in 
any legal manner. Witb respect to the recognition of acts 
done in a foreign country, either by a party in bis own 
right, or in right of another, the following appears to be the 
law. If a party applies for letters of administration in Administra- 
this country, to an intestate domiciled abroad, having already H^L^domi- 
obtained a grant in the proper court of the country where died abroad, 
the intestate was domiciled, it would seem that the 
ecclesiastical court in this country, generally speaking, 
will follow such grant " Williams' Executors" 1 — 376. 
In re Goods oj Morgan, 2 Roberts 415. But if the original 
administration be applied for in this country, in such case, 
where the deceased was a British subject or an alien, since in 
either event the distribution of his personal property is to 
be regulated according to the laws of the country of which 
he was a domiciled inhabitant at the time of his death, it 
appears to be a necessary consequence that the grant should 
be made to the person entitled to the effects of the deceased 
according to the law of that country; ibid, A foreigner Aforeii:ner 
dying in this country in iiinere^ the law of this cotmtry will E^|n?m 
not recognise the right of a foreign consul to take possession itinere. 
of his goods, 2 Curt 274; Atkins t. Smith, 2 Atk. 63; 

7 
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Chap. IX. Barnes T. CoUt Ambl. 416; DoeY. VardiU, 5 B. & C. 451, 

8.C. 2 CI. & Fin. 571, 7 ibid. 895, sub nom. Birtwhistie v. 

VardUl. 

Where a party entitled to administration is resident 
abroad, he mast have notice before administration can be 
granted to another person. Goddard y. Creponier, 3 PhiU. 
637. So in the West Indies, MiUer t. Washington^ 3 Hagg. 
277; " Williams' Ex."* 1—385. If a foreigner dies intestate 
in the British dominions, administration will be granted 
according to the law of his own country. In re Chods of 
Bigginf 1 Add. 340 ; In re Goods of Countess de Cunhot 1 
Hagg. 239; In re Goods of Stewart j 1 Cart. 904; In re 
Goods ofBogerson, 2 Curt. 656. In Scotland the same rule 
Certificate of applies. The ambassador must certify the law of the 
ambassador, counjjy of which such foreigner is anatiye. In re Cfoods of 

Dormoy^ 3 Hagg. 767. 
Assets in this ^^ &n intestate is domiciled abroad, or within the soye- 
T*Sl7 *°* reign*8 dominions out of this country, and has left assets 
here, administration must be taken put here as well as in the 
country of the domicil. Le Breton y. Le Quesne^ 2 Cas. 
temp. Lee, 261 ; Attorney General y. Bonwens, 4 M. W 
193. 



CHAPTER X. 

RB8IBENC5B IN VAKI0U8 COUNTRIES — IMPORTANCE OF PRO- 
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AOQUTBED BY INTENTION — ^IMPOSSIBILITY OP HAVING NO 
DOMICIL — POSSESSION OP PROPERTY A FACT — CIRCUM- 
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—QUESTION OF DOMICIL DEPENDENT UPON THE LEGAL 
DEALING WITH PROPERTY — EVIDENCE^ — ^APPLICATION OF 
GENERAL PRINCIPLES — ANIMUS AND FACTUM NECESSARY 
— EXAinNATION OF CASES— BIRTH AND DEATH IN A 
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DERATES, THOUGH NOT IPSO FACTO LEGALLY RECOG- 
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SOLDIER OR SAILOR — HALFPAY — ENTIRE REMOVAL AND 
PURCHASE OF AN ESTATE, BUT NON-RESIDENCE — RULE OF 
THE CIVIL LAW — SUCCESSION TO PERSONALTY REGULATED 
BY THE DOMICIL — ^DOMICIL OF ORIGIN PREVAILING — 
PROBABILES CONJECTURiE — TRAVELLING FROM ILL HEALTH 
— ^DIFFERENCE OF OPINION OF JUDGES — FOREIGN MAR- 
RIAGE ALLEGED — ^AUTHORIZATION IN FRANCE — ^VALIDITY 
OF AN INSTRUMENT DEPENDS ON THE DOMICIL — JUS 
GENTIUM. 

We have seen the view which our law takes of the Chap. x. 
abandonment of either a domicil of origin, or an acquired 
domicil, in the simple and ordinary case of leaving a native 
countrj, settling abroad, so as to become a subject of a 
foreign state, and then returning to the domicil of birth, and 
there dying; but the case which involves the greatest 
difficulty is that in which the party has resided in an in- 
definite number of places, had establishments, perhaps in all, 

7* 
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Chap. X. and eyen kept up seyeral at the same time. Snch a case is 

DUB^^ of almost Bofficientlj difficult to baffle our endeavoars to apply 

^Pl^^Wt the well-known principles; and it is only by supposing 

dplMto'the ^ namber of circumstances applicable to such cases, and 

cafes of de- considering the cases which haye occurred, and upon which 

ments. decisions have been come to, that we can arriye at anything 

like a conclusion. Eyery man must be possessed of some 

kind of property, and therefore, in such cases as that now 

under consideration, it is of importance to turn the attention 

DoiQica to this point. Suppose a man haying spent the greater 

g[OT^^ part of his life in business, retires from his labours upon 

a competence, giyes up housekeeping, disposes of his effects, 

and goes abroad, intending to deyote the remainder of his 

life to change of scene, and the exploring of other countries, 

and to this end travels from place to place, regulating his 

sojourn in each according to his caprice, or the inducements 

he there finds to shorten or prolong it, and ultimately dies 

in one of these excursions ; in such a case there can be no 

doubt that the domicil of origin has not been displaced, and the 

least article of property left behind him in his natiye country 

would be sufficient, I apprehend, to fix such as his domicil, 

in the absence, of course, of any fixed intention appearing 

to reside elsewhere. Thus, if furniture or goods be left in 

the country which is the domicil of birth or origin, and the 

owner of them travels from place to place abroad; but being 

charmed with some particular locality, determines there to 

locate himself, sends for such furniture and goods ; takes a 

residence and there establishes himself for even two years 

or one year, though he should afterwards travel into other 

countries, even into his own, yet if he leaves his establishment 

and furniture in such foreign country, or until he actually 

abandons such residence by total sale of his property, and 

the giving up of his house, such residence will determine 

his domicil, and the domicil of birth or origin having been 

abandoned, and a new one acquired, the acquired domicil 

becomes the domicil until it is abandoned ; and in the 

of any such settling, the domicil of origin must, I 

md, be again had recourse to. Cases have occurred 
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ia which a party has ahandoned his original domicil, has Gbaf.X. 
acquired another, has abandoned that, has acquired another, 
and has then travelled about the world, haying entirely 
broken up his establishment in the last place where the 
domicil was acquired, except that a few personal effects 
were left in such place in the care of a friend, there being 
still property existing in the second and acquired domicil; 
and yet as it clearly appeared that the last domicil was left 
merely for the sake of health; it was decided almost in the 
absence of all other eyidence that the last acquired domicU 
was that to be considered as prevailing at the period of his 
death. 

One great principle that is always acted upon in the cases ^ ne^ domi- 
of numerous and uncertain residence in different countries, quired ^ 
is that a new domicil cannot be acquired by mere intention, ^oere inten- 
however clearly evident; and therefore, if every species of 
property possessed by a person is converted into spaeie, and 
forms a part of his baggage, or even if such property, so con- 
verted, should be transmitted through a banker, or otherwise 
to another country, where the intention was to finally settle, 
unless the party does so settle, and remain long enough to be 
regarded as an inhabitant, with intention to remain, no new 
domicil is acquired; and If so, it follows, that the abandon- 
ment is only such in case of such new acquirement, and 
ceases to be an abandonment in case the new acquirement 
does not take effect To decide otherwise would be in impofldMUty 
effect to say, that a man may have no domicil, a state of <tfiK> domicil. 
things quite inconsistent with the poli<^ of the law. 
Circumstances as well as facts must be regarded in the 
consideration of this branch of the subject. What I mean 
10 this:^-The possession of property is a fact; but there Facts and dr 
may be ties both of interest and regard which so link a c^iJ^tsocw. 
person to a particular country as to make it in the last 
dogree Improbable that he will ever abandon it Thus, if 
an individual proceeds abroad upon a speculation, and hires 
a residence for a limited term renewed firom time to time, 
but his position is such that he may return at any moment 
to his native soil, though the residence abroad is amply 
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sufficient to secure him in a new domicil, jet, it appesn 
clear that a constant probability of return, more particulajly 
if it be added to circumstances making it a matter of 
certainty that he will do so, although the exact period is ud- 
certain, will haye the effect of retaining the (mginal domicil 
and preventing the acquirement of a new one. 
• It has been made a matter of argument, though nerer 
thrown out eyen as a dictum by a judge, but indeed an 
opinion expressed to the contrary, that a sojourn in a foreign 
country for the sole purpose of amassing property, wheD 
such a result occurs, will cause a reverter of the domicil of 
origin without the factum of arrival at, and residence in, 
that original domicil, the abandonment of the acquired 
domicil, and the dying in itinere, being sufficient to revest 
the old domicQ, if I may use the expression ; but this is so 
manifestly open to objection that it cannot be supportedi< 
Were it the law, the effect would be that every departure 
from one place with an intention to proceed to another 
would ipso facto cause a new domicil to be acquired in that 
other place, in which case the true ingredient would be 
wanting, namely, the party being so far a subject, of that 
country that his property can be dealt with by the laws of 
that country, into which he has not even set his foot. Upon 
this point the question naturally arises, whether a man can 
have more than one domicil } But that I have b^ore con- 
sidered and is easily answered ; for the very fact of its being 
necessary that he should either abandon one domicil before 
he can acquire another, or acquire another before he can 
abandon the first, shows that the law considers him as in- 
capable of having more than one. (See SomerviUe y. Scmer^ 
viUe, 5 Yes. 791.) If the domicil is in a foreign country, 
our law, of course, cannot deal with it quoad pmjpestij, 
except according to the law of such country, and, therefore* 
it is upon the question, whether it can deal with it or no 
that the fact of the domicil mainly turns. 

A case may be supposed where a domicil of origin is 
totally abandoned, and sojourns made in a variety of 
places during the whole remainder of the party's life, 
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and in such a case the point would rest between the Chap. x. 
domicil of birth or origin, and the circumstances attending 
the other different residences, and whether in the course of 
such wanderings any preference was shown to any particular 
place, such a residence being retained there, etc., and it 
would be difficult to say in such a case which would pre- 
ponderate, although the domicil of birth would certainly 
be entitled to every possible degree of weight, and could not 
be displaced, except, first, by a sufficient residence in the 
other supposed locality sufficient to fix a domicil, and an 
express intention to return to it, although at an unknown 
and unfixed time. Possession of property, more particularly ponearion of 
if it consists of houses or furniture, is always sufficient to prop«rbr a 
preponderate, the true test, indeed, being, that wherever SSg^^^ 
there is a manifest intention permanently to reside, there is "tance. 
the domicil. In the case of discursive movements from Habits, turn 
place to place, evidence is a most important portion of it, of mind. &c. 
and the habits, turn of mind, and the intention of the person 
must be the guides in weighing such evidence; for where all 
is involved in such a degree of uncertainty, the slightest 
circumstance will be of consequence. 

From all this it follows, that there is scarcely a case, no domidi 
be it ever so complicated, that cannot receive some kind withoat «•<< 
of determination by the application of the general prin- /i»amn» 
ciples laid down upon this subject; and it must always 
be borne in mind that except in the case of domicil of 
birth or origin, where residence would be insufficient, 
the animus and the factmn must be proved, that is 
the residence and Intention to remain, without which no 
domicil can exist. Having said thus much as the re- 
sult of the cases, let us examine the cases themselves. 
The case of Sir Charles Douglas (see Ommany v. Bingham, 
cited in a note to Munroe v. Douglas, 5 Madd. 379) is very 
strongly illustrative of this subject. In 1741, Sir Charles 
Douglas left Scotland (his native country), when only twelve 
years old, and entered the navy. When he attained the 
rank of captain, and not until then, did he return to Scotland, 
but left it again, married in Holland^ where he had an 
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ortablishment, and again came to Scotland for the purpose 
of intro^Qoing his wife to his Mends and connections, and 
remained there about twelve months. He commanded in the 
Buflsian navj, and was then in the Dutch service, and when 
he visited Scotland it was only temporarilj, meantime 
having a residence at Gosport, where his wife and &miljr 
lived; and lastly, being appointed to the Halifax station, 
be came to Scotland and died there. Daring all this 
time he never had a house of his own in Scotland, 
having made his will describing hims^ as of Gospcnrt; 
and yet, upon die case being tried in Scotland, the Court of 
Session determined the domicil to be Scotch, merely upon 
the circumstances of the domicil of origin being Scotch, and 
his having died there; although he had expressed himself 
to a near relative as never meaning to settle there. There 
was no doubt that this decision was quite contrary to the 
present state of the law, whatever it migJA then have been, 
and accordingly we find that the case was appealed to the 
House of Lords, when their lordships reversed the decision 
of the Court below, and held that the domicil wag English 
and not Scotch, upon the very obvious and rational ground 
that his home, where he had settled with his wife and family, 
and where he really lived whilst on shore, was at Gosporc 
Moreover, he had actually lived in other coantries, and 
therefore, having acquired the rights and liabilities of a 
subject there, unless he had actually acquired a domicil in 
England, any one of those might have been preferred to 
Scotland, his domicil of origin having been abandoned, 
unless he had totally lost all those, the distinction between 
abandoning and losing being very great -, for although 
abandonment may result in loss, yet mere abandonment is 
not synonymous with loss, unless it is followed up by sub- 
sequent acquirement of domidl elsewhere. Xord v. CoMi, 
7 Weekly Bep(Hter, 250; In Be James Muir deceased^ ibid. 
361. 

With reference to the subject of residence in various 
countries, the case of Bempde v. Johnstone, 3 Yes. 198, 
is important, the decision there was on the ground that 
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tbere had been no acquirement of a fresh domicil, although, Chap. x. 

the habits of the party were very discursive ; and the Lord 

Chancellor considered it as settled, that where there were 

two eqnal domicile, (supposing that possible,) the domicil of 

birth or death must preponderate, and notthe lex loci rm Jtla ; 

and it was made a question by the Master of the Rolls in 

SomerviUe v. SomerviUe^ 5 Yes. 760-1, which would preTail, 

and he seemed to think that the domicil of death wonld Domidi of 

prevail, as you minht suppose a case in which a person y^jj^in^ 

oame from no one knew whither, but died in a particular case 00I7. 

country, so that, at all events, that was certain. Now, no 

doubt, that ruLe would be a very convenient <ye, and might 

be adopted in case it could not be ascertained where the 

forum originU was; but I think the bearing of the law at 

present would be in favour of the domicil of origin, because 

the law absolutely recognizes the one, and does not ^p«o 

facto recognize the other, that is, it is silent on the subject 

Whereas a man must have a domicil of origin, that is, he Birth on 

must have a domicil, whatever country he is bom in, by ^^w^**^* 

birth merely, although not perhaps by reference to his 

parents; for, as was observed in the argument in the case last 

referred to {vide 5 Yes. p. 761), even if a man is IxMrn on 

board of a ship, he has a forum originis by reference to the 

country to which the ship belongs, for it either takes him to 

that country, or It has not taken him to any other* In 

Bruce v. Bruce (elsewhere referred to), intention was held 

not to prevail, but actual residence; and there, the party 

being by origin a Scotchman, gained a domicil in England 

and in India, or rather, had he ever abandoned one, would 

oertainly by his acts have acquired another. The Court of 

Session there decided on the lex loci rei eita, but Lord 

Thurlow took the ground of domicil, and decided on that, 

though, as it was said, unwillingly. Where a person resides in QoTemment 

different countries 9s a servant of Government, discharging «nployment. 

duties of a temporary character, it has been thought to be 

the law of Europe that such'employment does not change the 

domicil; wherea3, if the duty is permanent, it has that 

effect ; and this latter rule would probably apply to the case 
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CflAF. X. of any office where the retention depends upon the oondact 
*""* of the person holding it, and is ezerdwd in a fixed locality, 
or at all erents, within the limits of the same country ; 
whereas, it seems clear that an office or calling which compels 
residence in Tarioas countries, such as that of a soldier or a 
tailor on duty, does not either prevent a domicil being 
acquired in the ordinary way, or necessarily take a way a domicil 
of origin, not being included strictly in the cases of necessary 
DtwHtorj domicils. To illustrate this, it continually happens that a man 
d^'^^noe ^ holding a military or more usually naFal commission forms a 
Btteet tbe matrimonial connection in Englwd, takes a house and sets 
general law* ^p ^^ establifhment, and resides there, whenever he can ob- 
tain leave of absence, his wife constantly residing there, and 
yet, although he may himself actually reside fbr a lengthened 
period at a time in many different countries in succession, 
there can be no doubt that his domicil is English; and this, 
being so common a case, that most persons must have known 
many instances of it, is a fair test. (Denisart, Dictionaire, 2 ; 
Uftlf-pav and letter D. p. 165.) In the case of half-pay, where leave of 
leave of ab- i^i^g^Qce is constantly applied for, and obtained through a 
long course of years, the original domicil would remain, open, 
of coarse, to some circumstance, showing a decided proba- 
bility that were the question tried the party would abandon 
the ybrtim originisj and throw up the half-pay. The case of 
Attwrney- General v. Dunn, 6 M. & W. 511, was a singular 
PorchMeofa ^°®* The original domicil was English; but the whole of 
title and ea- the property being removed from this country, a foreign 
'^ marquisate was purchased along with a chateau, which was 
put into a state of repair, the house being famished, the 
grounds laid out, and an establishment of servants placed in 
it; but the improvements not being complete, the party had 
never actually resided there, but had lived in lodgings in 
various towns in the vicinity, or in some instances at some 
distance, although returning to it from time to time to 
inspect the progress of the woAs, and dying befinre the 
repairs and embellishments were completed. Under these 
ehreum8tances,it was held that the domicil remained English, 
because the ingredient of residence in a permanent abode 
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wanting to complete the acquirement of a domicil. This wai Cbap. X. 
a very strong case, for it established the principle that it la poM^^^of 
not necessary to possess anj property whatever in the property 
country in which the domicil is retained. I have gone so ™"*®^^"*'y* 
fully into this part of my subject that I shall only refer to 
one or two more cases, because they embrace almost every 
principle upon which a decision can be come to. The first The case of 
case I shall mention is that of SomerviUe v. SomerviUe^ 5 Ves. ^^^^J' 
750, which was most elaborately argued, and is most fully 
reported, and considering that this kind of law was then 
comparatively in its infancy, I suppose no case could be 
found where so much is embraced in. one view. The 
question related to the personal estate of the late Lord 
SomerviUe, the great mass of it being in England, and 
the family estate in Scotland, Lord SomerviUe having 
been extremely uncertain and . various in his move- 
ments. He was bom in Scotland, in June 1727, either 
at the family mansion, or a house occupied during the time 
it was repairing, but which was uncertain; he was at school 
at Dalkeith and Edinburgh, and afterwards in Gloucester- 
shire. He was then sent to Westminster School, which he 
left at Christmas 1743. From thence he went to Caen in 
Normandy, where he remained until the year 1745, when 
the rebeUion breaking out in Scotland he returned to that 
country at his father's request, joined the Royal Army, and 
was present at the battles of Culloden and Fteston Pans ; 
he remained with his regiment until 1763, when he returned 
to Scotland and had an annuity settled upon him by his 
father. He then went to the Continent, but his father being 
taken HI, he returned in 1765, and was present at his funeral, 
remaining in Scotland for some months afterwards. He 
then applied for the same apartments as his father was in thei 
habit of occupying in Holyrood house, but such application 
failing of success, he went to London, where he usually 
passed the winter, coming to SomerviUe House in Scotland 
during the summer. Li 1779, he took a lease for twenty-one 
years of a house in Henrietta-street, Cavendish-square, 
where he was assessed to and paid taxes, and being elected 
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GBiP. X. one of the axteen peers attended the duties following upon 
""" siicli election. The two establishments were earned on in 
this manner, yiz., In Scotland he kept np his iiill establish- 
ment, but in London two female seryants only, when not 
resident, and brought servants with him when he came 
^K«n Scotland; he lired, besides, in a very retired manner, 
seldom dined at home, and his establishment of servants was 
on board wages, and the house was not kept np upon a liberal 
scale; when sold, the fhmitnre realized £140 only, and it 
appeared by the eridence that he himself considered Scot- 
land as his home, and his house in London only as a tempo- 
rary resting place. He died suddenly in 1796 in London in- 
testate, leaving real estates in Scotland and in England, and 
a large sum of money in the English fUnds being described 
in the bank books as of Henrietta-street, Cavendish-square; 
and the question of domicil was, theref(»re, one of great 
moment. 

In a case such as SomervUle v. SomennUs, which we 
are now considering, of course, the evidence was the 
guide to determine the question, and so far as the ex- 
pressions of the intestate could be collected, this was of a 
somewhat conflicting character, for he had been heard to 
regret that he was not more in Scotland, and yet spoke of 
his connections and education b^ng English, and seemed to 
have a leaning towards England. As the case was argued, 
the question was made with regard to the two eountries 
only, England and Scotland, although he had certainly 
resided in other countries ; but that was merely whilst on 
service, and that seemed to be assumed to be immaterial on 
Qnestion of ^0 question of domiciL This might be considered more 
two domicils. the case of two equal domicils, than of residence in various 
countries ; but when investigated the difference of conduct 
with respect to each appears to be sufficiently great to bring 
it within the heading of this chapter, as the principle govern- 
ing those cases was certainly that gone upon in this. 

Sales of the ^® ^^ o^ ^^^ <^^ ^^> ** Ubiquu Larem rerumque ae 

dTfl law. fortunarum suarum eonaHtuit,* and '* Earn domum unicmque 

nostrum debere, exutimarif ubiquisque sedea et tabuku 
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haheretf auairwnque reruM constitutionem fecis$et**'-^Cod, lib. Cbap. X. 
10, tit.S9,1.7; Dig.lib. 50, tit. 16,1203, were Mly recognised; '"** 
and Somerville House in Scotland being undoubtedly his 
principal establishment, Scotland was held to be his domidL 
Three great rules were then laid down by the learned judge Snccession to 
whidi have ever since been recognized, and are now J52?ffiK. 

/. , , . , regulated by 

acted upon, namely, first, that the succession to the the domicii. 

personal estate <^ an intestate is to be regulated by the law 

of the country in which he was a domiciled inhabitant at the 

time of his death. Secondly, that although for some OnedomicU 

purposes there might be two domicils, yet for the purpose of ®°^y ^®' ^® 

succession a man can hare but one. And, thirdly, that tiie snccesaion. 

domicil of origin must prevail, until the party has acquired 

another by actual abandonment as well as acquisition. 

From these propositions, the following deductions flow ; Ardmm et 

that in considering the domicil, the place of birth or death, fi*^^^' 

or the situation of the property, does not affect the domicile 

but the animus and factum. That it is absurd to suppose two Domicil of 

domicils to be co-existent for the purposes of succession, and ^J^ ^^ 

that the domicil of origin, although it may be the domicil of necessarily 

birth, is not necessarily so. a identical. 

From what has been observed, t think it follows, that 
whatever difficulty there may be in determining the question 
of domicil where the habits of the individual have been so 
desultory as to bring the circumstances attending his move* 
ments in many difierent countries into question, yet, if the 
principles upon which the courts act be well and clearly 
understood, there is little or no difficulty in applying them. 
Cases of this kind depend very much upon the evidence, Residence in 
and peculiarly require every particle of information to be trfes*^ ques- 
brought forward that can possibly be obtained. If the ticmofevi- 
evidence is sufficiently distinct and full, of course the 
difficulty is lessened, if it be scanty, or, as is sometimes the 
case, almost wholly wanting, ^e chief difficulty is to con- 
sider the />ro&a6t76« conjectura, as so much must necessarily 
be presumed, and in doing this, it often happens that there is 
a balance of probabilities, and no doubt very difficult 
questions might thus arise ; but where there is really such 
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evidence as distinctly shows the course of a party's whole 
life, if the principles be understood and kept in mind, the 
inference most follow. There is scarcely a single case in 
which the rules applying to the whole subject have not, to a 
certain extent, been brought into discussion, and therefore, 
howeyer we may sub-divide, and endeavour to classify and 
systematize the different branches, much will be found in 
each applying to the other, and it is only for the greater 
convenience of immediately turning to such points aa 
especially apply to a particular branch that a classifica- 
tion is adopted. As the most important questions of domicil 
arise upon the residence in various countries, I have devoted 
more considerable space to that portion, but the general law 
will be more properly found under the consideration of what 
actually constitutes a domicil. * 

I must now refer to one or two modem cases too important 
to omit considering. In Hoskins v. Matthews, (20 Jur. 196; 
26L.T. 110, and 4 W.B. 216), Robert Matthews was bom 
at Bath in 1778; became a captain in the Swedish service, 
and in 1810 returned to England, where he married an 
English lady, and remained in England until 1822, when he 
was appointed to the British Consulate in Spain, and resided 
at Cadiz. He was afterwards consul in Portugal, and 
returned to England in 1833, living upon a retiring pension 
of £500 a-year, to continue until he should be re-employed; 
which never happened, and he received his pension until his 
death. From 1833 until 1838, he lived in England ; in 
1834, 1836 and 1837, he made visits to the Continent for the 
education of his children, and for his own health; but he 
never had any house of his own in England, but lived in 
lodgings at Bath, and in London, and it appeared that he 

* The most recent case that has occurred on this branch of the subject 
is that of AiJbnan t. AikTnarif Bell, Murray, & Tounfi^'s Scotch Cases 850, 
affirmed in the House of Lords, but not yet reported on the iqjpeal. In 
that case there were 1,500 printed pages of evidence. The casetI^ned^ 
upon the question of legitimacy, depending upon whether the parent of an 
ante natiu was domiciled in England or Scotland ; the decision being in 
fovour of the Scotch domicO , and thereby legitimatizing the child of a mar- 
riage subsequently solemnised between the parents. 



THE LAW OF DOMIdL. Ill 

had once contemplated purchasing an estate in England. Chap. x. 
In 1836 he was attacked with a spinal disease, and in 1838, 
his wife died at Worthing, where he then was, but which 
place he then left and determined to go abroad to take the 
baths in Germanj, where he trayelled and went to Florence, 
stayed a month, and proceeded to Naples and Rome, returning 
to Florence in the Spring of 1839, living at hotels for a few 
weeks, and then purchased a yilla called the Yilla Lorenzi 
with the furniture, gardens, &c., for £2,800. A correspon- 
dence took place between Robert Matthews and his solicitor, 
which was in eyidence, showing his attachment to England, 
in which this passage occurred, '*he supposed that Mr. Turner 
had not found a house for him, or he would have mentioned 
it." Until the 30th of Julj, 1850^ he resided at Florence, 
except three or four months, which he passed in England, 
and from 1846 till and exdusiye of 1850, he annually visited 
the German baths. At different times he purchased and 
endeavoured to purchase land at Florence, and in the moun- 
tains of Tuscany for change of air, where he also obtained 
oil. His health, however, declined; and being attacked by 
paralysis, be went to England and consulted Sir Benjamin 
Brodie, who strongly advised his return to Florence. The 
letters written by him sometimes spoke of Florence as '* his 
home," but on another occasion he said, ** my mind is on a 
spring cable looking towards England." In August, 1843, English and 
he made a Tuscan wUl, and thereby disposed of his Tuscan ^^^^^l 
property; and alluded to his being buried there. This in- testator, 
strument was executed according to the law of Tuscany; 
but on the 24th of July 1845, he made an English will not 
valid according to the law of Tuscany, whereby he disposed 
of property not in Tuscany for the benefit of his younger 
children, on condition that they did not interfere with his 
Tuscan will. His property consisted of £60,000 stock in the 
English funds, French Rentes, in the Dutch funds, and 
English railway shares ; and having no real property except 
the Villa at Florence ; he had three bankers in London, and 
deposited his papers and the English will with Mr. Turner 
in England. 
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Chap. X. The testator had eleyen children, most of the sons and one 
daughter being educated in England, for which he seemed 
to entertain a great attachment, being a Protestant, and 
greatly disliking Roman Catholics. He had no business in 
Tuscany, and was never naturalised there, but had per- 
mission to reside paying the tax upon foreigners, and said he 
would return to England had his health permitted. Fro* 
bate of both wills was granted by the Prerogative Court of 
Canterbury; and the question was whether the domicil of 
Matthews when he executed the two wills and at the time ci 
his death was English or Tuscan } This case, it must be ad-s 
mitted, presents almost as great a complication of circum- 
stances as can be imagined, and no doubt there was great 
difficulty in applying the welUknown principles of the law 
of domicU to it, and after a very elaborate discussion and 
able argimients, Yice-Chancellor Wood thought that the 
testator had lost his English and acquired a Tuscan domicil. 
Difference of '^^^ decision being appealed from, Lord Justice Turner ac- 
opinion in the quiesced in that opinion, and decided accordingly, and al- 
coSr^ iJiongh Lord Justice Knight Bruce differed from him it had 

the effect of affirming the judgment of the court below. 
This difference of opinion in the ease of such eminent judges 
not only shows the extreme difficulty raised by the circum- 
stances and conduct of the party, but leaves it the more open 
to comment ; and some observations made by Lord Justice 
Turner are worthy of special reference. His lordship 
said that it was a case which turned upon the animus 
of the party ; and no doubt, the purchase of a Florentine 
villa and land in Tuscany were strong circumstances in 
favour of the acquirement of a Tuscan domidl, more 
particularly when such act was further confirmed and 
strengthened by the fact of residence; for there were 
both the animtu and/ochim, the two necessary ingredients to 
the acquirement of a new domicil. On the other hand, 
there was much to show that he had an hankering after 
his native country, and added to the circumstance of the 
extent and position of his property in England, it might be a 
question whether some act, showing a clear intention to 
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abandon the Tuscan domicil would not have operated as a Cbap. X. 

reyerter of his English domicil of origin; but the thing 

sayonring snch a reyerter was the coming to England lor 

medical adyice, and the attempt he had eyidently been 

making throngh his confidential adyiser Mr. Turner, to 

obtain a residence in England. There was, therefore, yerj 

much to support the decision come to ; but when it is 

considered that so able a lawyer as Lord Justice Knight 

Bruce was of a contrary opinion, or rathw did not concur 

in the opinion arrived at by his coadjutor, it naturally tends 

to a consideration of the conclnsiyeness of the result arriyed 

at. As is usually the case where one judge of appeal (out of 

two) differs iirom the other, the dissentient seldom thinks it 

requisite to express reasons in detail for such non-concurrence, 

but in the case before us, two expressions used by the 

learned judge of appeal who did express his opinion might 

be grounds inter aJia for such non-concurrence. The expres- « 

sions I refer to are, that the case turned ^* upon the question 

of animtts" and that the case was ** not one of compulsory 

residence on account of ill-health." I shall not comment on 

these expressions, but leaye them to the consideration of the 

learned reader; and refer him to the case oi Johnatotkey.Beattie 

10 CI. & Fin. 42 & 139. In Bremer y. Bremer, (1 Deane Oawof 

Eccles. Rep. 192), General Calcraft, an officer in the East ^y'^ ^• 

India Company's sendee, being resid^it in the West Indies 

in 1795, a daughter (the party in question) was bom there, « 

In 1805 she came to England in oompany with her mother 

and sister, her father subsequently coming to this country 

also, and they all resided together until 1825, when her 

mother dying, she left England and went to France with her 

goyemess, proceeded to Rome, and other parts of Italy, and 

it was said, that whilst in Italy she had married an Italian 

named Allegri; but this fact rested only upon the evidence 

of the party herself oral and written, which fixed the event 

as having taken place in 1830, but it was not communicated 

to her relations until 1840 or 1841, when her father was 

no more, he having died in 1835. In 1840, her sister, who at 

the death of her father had gone to reside with her in Paris, 

died, and she then went by the name of Allegri; her sister 

8 
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haying denied that such marriage had erer taken place. 
She then resided in Paris for fifteen years in famished 
kxigings in the Boulevard des Capucines, and elsewhere, 
renewing from time to time the termsof three or six years for 
which she held those apartments, where she died in September, 
1853, haying purchased a grave izi the cemetery of P^e La 
Chaise, in which her sister was buried, and where she 
wished her own remains to be deposited. The apart- 
ments in Paris were famished with her own famiture, 
and she adopted the religion of the ooontry, Roman 
CatholiciBm ; but she nerer obtained letters <k authori- 
lation from the French soyereign. "V^th respect to the 
alleged marriage, it appeared that, upon being pressed by 
Mr. Freeman, her solicitor, with respect to the fact upon the 
transaction of some legal basiness, she was considerably 
agitated, and she admitted to him that she was not married; 
although in her will she described herself as ^* Fanny 
Allegri ne4 Calcraft," and executed the will in the same words^ 
By this instmment she dealt with £300 per annum which 
she possessed in India, considerable property in England, 
and except some charitable legacies to institutions in Paris, 
the will which was made in English disposed of all this 
property in favour of English persons, and appointed English 
executors. Upon these iacta the questions were, in what 
country the deceased was domiciled when she made her will, 
and at the time of her death, and what the nature of her 
domicil, and the legal e£^t thereof was upon her testa- 
mentary acts. 

We have seen the circumstances attending Miss Cal- 
craft's various movements, upon which Sir John Dod- 
son considered that her domicil of origin was Anglo- 
Indian, aflLerwards that she acquired an English one, and 
that while she was travelling abroad, she had not aban- 
doned such English domicil. If the marriage with Signov 
Allegri had been proved, that would have established 
an Italian domicil; for the domicil of the wife followed thai 
of the husband, but although she both said and wrote an 
assertion of the fiust, and described herself in her will and 
executed it as Madame Allegri, she oonftssed taher aoli d tor 
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that she was not married, therefore, there was no eyidenctf G"^'* ^ 
of such marriage; pratexit fiomtne culpam. In her corres- 
pondence she expressed her intention **no< to return 
to England, bat to Uve in France when she could." If the intentton not 
domtcil was French, it was according to the jus gentium^ to return, 
and de facto only. Time alone would not (the learned judge 
observed) constitute a domicil; a person might remain for 
fifty years with an intention to return, and the original domicil JI°m °^ m'- 
was not considered to have been abandoned, and undoubtedly stitnte a 
this was quite true. Long residence in one place was a materiiJ domicil. 
ingredient, and from which an intention might be col- 
lected, and in the present case his opinion was that the 
deceased was domiciled in France, although not by author!-* 
zation. 

A will is good or bad according to the law of the ^SSati^" 
coantry where the party is domiciled, and upon this 
point the opinions of French advocates had been taken, and 
they were contradictory. The 13th article of the Code 
Napoleon is as follows ; '* L'6tranger qui aura ^^ admis 
pour le gonyemement k etablir son domicile en France y 
joaira de tons les droits clyils tout qu^il continaera d'y 
raider," that is, a stranger receiving the anthorization of 
the Government estabJishing his domicil in France is to en- 
joy all civil rights there, and inter aUa of course, the 
making a will, and therefore, those who had not received 
such authorization could not make a will; '* Demolombe's 
Cours deCode Civil," p. 143, sect 140, Droit Civil, applies to 
civil rights, although used ambiguously, p. 144; and it is 
clear upon that authority that a mere domicil s not 
sufficient without authorization. {De Verne v. Routledge^ 
Sirey's Rep. 1852, Cod. Nap. 319.) 

The laws of France with respect to making a will French law ts 
apply as well to foreigners domiciled in fiance (whether to making a 
naturalized or not) as to French subjects; loeus regit actum 
is the principle^ whether domiciled or not, and even if a 
person had only been in France 24 hoars. That, however 
is not the law with respect to British subjects, and it 
was the opinion of M. Marie^ avocat de Cour Imperiale k 
Paris, that Mjss Calcraft was not legally domiciled in 

8* 
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Chap. X. France. The 10th article of the Code Napoleon applies to 
' the legal domicil which is constituted not by the caprice 
of the party residing, but by the obseryance of certain legal 
dispositions which are clearly defined in article 102, et 
»eq. of Cod. Nap. Suppose a person having a legal 
domicil at Bonrdeanx came to reside in Pam, and died there, 
his domicil would be at Bonideaux. Persons residing in a 
permanent manner are called ** Incolats." No act of a 
party without authorization can make a legal domicil in 
Moveables France. Sirey's Reports, 1851, Lynch y. Lynch. MoTeables 
an^EiSSslh^ of a foreigner not having a legal domicil according to the 
man in law of France are governed by the law of the country he 

France. belongs to ; and this is an anomaly, for it might be held 

in this country to be a French domicil, and therefore, a man 
having property in France, and not being domiciled by 
authorization, can make a good disposition of it by a will 
in the English form, especially if it be personalty ; bat the 
French authorities call on the executors to give security 
according to the law of France. 
French desitt- '^® different domicils are called "serieux," "civil," 
nation of the " politique," ** ordinaire." But by Baron Mecklenburgh's 
d^'S"doS- <^8«' ^^ *^® ''Journal des Tribunaux,'' "D attendu qu'U 
ciis. r^ulte, soit de toutes les circonstances de la cause, soit 

lenburgh's^ ' ^^ documens produits que le Baron de Mecklenburgh 
Case. avait k Paris son principal et mdme son unique etab- 

lissement ; que, depuis 1828, 11 n'avait conserve aucun 
k Tetranger. Attendu qu'il r^ulte de ce fait le con- 
sequence legale que le dit Baron de Mecklenburgh avait 
son domicil k Paris, et que sa succession s'y est onverte. 
Attendu qu'il importe pen que le Baron de Mecklenbnrgh 
n' ait pas ^t^ aucoris4 par le gouvemement Francais un jour 
en France des droits civils ; que en effets, la jouissance l^ale 
de ces droits est independante de la quest ion de domicile que 
ne reposer que sur celle de savoir on est en France le 
principal etablissement de T^tranger que y reside, par ces 
motifs le tribunal rejette le declinatoire, et declare competent 
dit qu'il sera plaide au fond neuvoie la cause a qninzaine 
pour les plaidoiries ; condamne les parties d e superche anx 
depens de Tincident." But on the 26th of July, 1856, the 
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superior court reversed that judgment. This (Ase appeared <^a^- ^* 
to Sir John Podson to be directly in point, and that DonddTby 
authorization was necessary by the French law; and he tbfin«^«»- 
held accordingly that Miss Calcraft was domiciled in France 
according to the jus gentium^ but no fSeuther ; and that con- 
sequently she could make an English will of personalty, 
when all her relations, &c. were English, and that therefore 
she was domiciled in England, and probate must be granted. 
This decision was appealed from to the Judicial Committee 
of the Privy Council, who delivered their judgment on thie 
loth of May, 1857, and which is reported in 5 W. R. 618, 
who reversed the decision of the court below. The above Will most be 
case settles the important principle that any testamentary §^J1^^^ 
instrument to be valid must be made in the form prescribed regulated bf 
by the country in which the party is domiciled at the time y^y, ^xbib 
of deaths and that such domicil need only be a domicil domicii. 
according to lYxQ jus gentium and not by authorization, that 
is, that if an Englishman gains a domicil recognised by the 
English law as such in a foreign country, and makes a will 
in the English form, such instrument is invalid, because U is 
not in such a form as would be valid according to the law of 
the country where by our law he is considered to have 
gained a domicil, although that domicil would not be re« 
cognised in that country as far as regards the operation o£ 
authorization or naturalization, but only by the jus gentium,. 
Whicker v. Hume, 6 W. R. 813. 

The following authorities have reference either to the American 
^^ , cases as to 

American law as to residence in various places, or as to the residence in 

view our old law took of settlement, and will be useful to refer JJ^^J^*** 
to as settling analogous principles to those now laid down as to 
the law of domicil. Inhabitants of Fitchburg v. The Inhabi- 
tants of Winchendon, 4 Cush. Amer. Rep. 190; Story's Confl. 
Laws, 46; Ware v. The Inhabitants qf Sherburne, 8 Cush. 
Amer. Rep. 267; Winthrop v. Inhabitants of Waltham, ibid. 
327; Vattel Translat. 1793, p. 203; ReginaT. The Inhabitants 
of St. Olav^s, 1 Strange 51 ; St. Mary Cciechurch v. RadcHffe, 
ibid. 60; The Inhabitants of Abington v. The Inhabitants of 
Bridgwater, 23 Picker. Amer. Rep. 170; Coke Instit. 2, 
p. 120. 



CHAPTER XI. 
CONCLUSION. 

HOW DOMICIL IS AFFECTED BT WAR — F0BEI6N COBPORA- 
TION IN TIMB OP WAB — PLEA OF AN ALIEN ENEMT — 
COBPOBATION AND INDIVIDUAL THE SAME — AMBBICAN 
CASES — NEUTBAL DEEMED AN ALIEN — HOUSE OF TBADB 
IN A HOSTILE COUNTBT — TREATY — ^BELATIONS SUSPENDED 
— DEBIVATITE DOMICILS — STATUS IN FBANCE AND SCOT- 
LAND—ENVOY OB AMBASSADOB — ^PBOPEBTY LEFT IN A 
FOREIGN COUNTBY — ^NATUBALIZATION — QUESTION AN IN- 
TEBNATIONAL ONE — NEUTBALIZATION OF THE RIGHTS 
FLOWING FROM THE FAOT OF DOMICIL. 

Chap. XI. As the condition of being at war materially alters the 

relations of the belligerent powers in many respects, 

it may not be improper to consider how the question of 

domicil is affected by it. In the American reports, the 

case of llie Society for th9 Propagation of the Gospel 

V. Wheeler, 2 GaUison, before Justice Story of the 

Supreme Court, and Judge Sherburne, of Exeter, New 

Hampshire, October 1814, contains some very apposite ob- 

e^t tode^ servations upon this subject. The marginal note is this, 

an actkm by a ** If a foreign corporation established in a foreign country sue 

corporattoiL ^ ^^^ courts, and war intervenes between the countries 

pending the suit, there is not suflScient to defeat the action, 

unless it appears on the record that the plaintiffs are not 

within any of the exceptions which enable an alien 

enemy to sue. There is no legal difference as to the plea of 

alien enemy between a corporation and an individuaL*' 

Story, Justice, in the course of the case made the following 

observations, '* It is said that a corporation established in 

an enemy's country acquires the enemy's character from its 
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domici], and that a member of the corporation is a sub- cbap. XI. 

ject of the enemy and personally affected with the dis- 

ability of hostile alienage. It is tme that as to individtials 

their right to sae in the conrts of a belligerent, or to hold or 

enforce civil rights, depends not on their birth, and native 

allegiance, bnt on the character which they hold at the time 

when those rights are sought to be enforced. A nentral or a Apartydom- 

dtizen of the United States who is domiciled in the enemy's enemy's 

country, not only in respect to his property, but also as to his country. 

capacity to sue, is deemed as much an alien enemy as a 

person actually bom under the allegiance, and residing 

within the hostile nation. This has long been settled on 

the general law of nations." Omealy t. Wilson^ 1 Gampb. 

p. 482, MacConndl v. Hector, 3 Bos. & PuU. 113. The same House of 

principle applies to a house of trade in a hostile country ^''*^' 

Although the parties may happ^i to have a neutral 

domicil, the property of the house being for such purpose 

^nsidered as affected with the hostile character of the 

country in which it is employed. In these respects a 

corporation authorised by its charter to carry on trade, 

and established in a hostile country, such as the East India 

Company, would, no doubt, be placed as to its proper^ 

within the same rule, even admitting its members possessed 

of a neutral domicil. A corporation is held to be an ** in- a coiporatlan 

habitant and occupier," under the 43 Eliz. c. 2. Bex v. Miinliabitant. 

Gardner , Cowp. 83. 

So far as our law is concerned, unless the matter Domidi stan- 
be regulated by treaty, the same rules which apply in ^^^^^feS* 
time of peace would apply in war also, with regard to tedbymr. 
our interpretation of the acts of any individual in a foreign 
country, that is, as to the mere fact of where or what 
domicil is; but, if there be any rights flowing from that 
fact, these, prima facie, except as above, would be entirely 
suspended. This may be instanced by the inseparable 
connection which must always subsist between the etaim 
of a party, and his or hei domicil ; what I chiefly refer to 
is the derivative title which a party may acquire as being 
under age, or any of those disabilities or subjective situa* 
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tioot where die domieil is not origiiiil, but follows thai of 
Sonne other persoii. In seTersl of the esses before referred to 
it has been seen how diffierentl j this states is regarded and 
aeqoired in different coontrieSy espedaHj in France and 
Scotland ; in the one certain formalities being necessary, as 
spi^ied to the indiTidnal, and in the other, those formalities 
when applied to others, having retrospectlTe reference to 
that indiyidoaL Yattel states p. 103, s. 818, ** that an enyoy 
at a foreign court has no settlement (domicQ) at that courts 
the natoral qr original one being that which we acquire by 
birth in the place where our £fUiher has his house, and we 
are considered as retaining it tiU we hafe abandoned it in 
order to choose another. The acquired settlement Cadscititium) 
IS that where we settle by our own choice." 

We can easily understand how an enyoy can acquire no 
domieil at a foreign court, for although it may, and often 
does happen that die same person ^Us the office at the same 
court for manj years, yet, the office, like all others under 
Goyemment, may be determined by the will of that power 
at any moment, and neyer, eyen in the case of a so called 
permanent situation, can be regarded as certainly lasting, and 
in the case of an enyoy or ambassador, must from its 
Tery tenure be liable to change. This, therefore, takes 
away the very element necessary to constitute a domieil, 
namely, an intention to remain, for no such intention can 
exist where the party entertaining it may not haye the 
means of carrying it out. War arising between our country 
and a foreign State would, therefore, not affect the case of a 
plenipotentiary. The persons most open to its operation 
would be those, who, haying gained a foreign domieil, and 
possessing property in another country, abandon it, bat stil 
possess property in that country where the belligerent state 
arises, or where they are still resident, and not haying 
abandoned, are still (in a state of peace) entitled to certain 
priyileges in consequence of such dondcil. The property in 
the one case and the person in the other would be materially 
affected by such a change of relations, and forfeiture and dis- 
abilities of yahoos kind must necessarily follow, in the ab- 
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Bence, as I said before, of special treaty reserring some right Chap. ZI. 
to an alien. This wonld not, of course, apply to a naturalized ^ BatMattiad 
subject; for there a complete abjuration of civil and political sabiect 
obligations ipso facto follows the act, and the party is to ' 
all intents and purposes the same as a natural bom subject 
except certain disabilities to which he is subject. 

There is in France a species of naturalization of illegitimate Francb lesiti- 
children ; but this differs rather in the solemnities with which 
it is attended, than in the effects which it produces on the 
rights and liberties of its object. Where the case is not pro- 
vided for by international legislation, as a general rule, all 
relations, as applicable to natives of the country with which 
the other is at war, are entirely cut off; and, subject to the 
same exceptions, their liberty, property and rights of all 
kinds, are at the entire mercy of the country in which they 
are. This, of course, does not refer to what may be or has 
been done, but to what the belligerent state has the power to 
execute or enforce; and it is only necessary to refer to our 
condition in relation to the continent immediately succeeding 
the peace of Amiens to make . what I mean intelligible. A '£]^q prisoners 
question might arise how fiEur a residence in a foreign country of Verdnn. 
under the circumstances attending the prisoners of Yerdun 
although voluntary (see Clavering y.Elliftonf 4 W. R. p. 330) 
could be considered as snch ; but, I apprehend, so far as the 
mere fact . is concerned, even that condition would make 
little difference, inasmuch as the absence of choice, or com- 
pulsory residence, could not alter the effect of direct evidence 
of intention; for the will, at all events, is free, although 
circumstances render the exercise of it impossible. The ^ ^ 
effects of war on domicil therefore, are so uncertain and war oa doml- 
limited in their operation that it would be imposssible to lay ^^2J^*°* 
down anything but general rules with respect to it. A 
question upon this branch of domicil can only be made 
internationally, and that must depend upon the particular 
facts of each separate case. The chief points to be con- 
sidered are, the relative position of the countries, politically 
speaking — the obligations, legally speaking, of the individual, 
and the position and nature of his property, and whether he 
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be an alien in the strict sense, and if not, what forms have 
been gone through affecting his national rights. By these 
we must be guided; once possessed of the facts, we can 
easily apply the general principles of law which I ha^e 
endeavoured in the preceding pages to elucidate and classify. 

At a former page of this work I have incidently referred 
to the pertinent observation of an American judge upon the 
inbject of the impossibility of a man having two domicila, 
and intm' aUa^ occurs this passage, ^If a man had two 
domicils within the limits of distant sovereign States, in case 
of woTf what would be an act of imperative duty in onCf 
would make him a traitor to the other, as not only sovereigna 
but aU their subjects coUecHvely and individually are put into 
a state of hostility by war** To put the case, therefore, of 
possession of property in a foreign country with a domidl 
there, without naturalization, there would be the mere 
possession without any of the obligations attached to such 
possession, and therefore, if there were any right attaching 
from the fact of being domiciled in that country, they would 
be efiEectually neutralized by the fkct of the possessor being 
in other respects an alien enemy ; and if he were domiciled 
in his own country, and possessed property in the otiier, 
there would be the rights flowing from the fact of domidl, 
without the means of enforcing them, which therefore would 
avail a man little merely as such in time of war. A most 
interesting case applicable to this branch of the subject 
occurred very recently, and is fully reported in the 7th 
volume of the Weekly Reporter at page 387; it is the case 
of Hodson V. De Beauchesne. 

Having now, I believe, referred to all the various branches 
of the English law of domicil, and to almost every authority 
in any degree bearing upon such law, I shall here respect- 
fhlly take leave of the subject and my readers, trusting that 
my labours have not been altogether useless. 
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DoMiGiL has never been hitherto made the subject of 
legislatiye enactments, for many reasons. Firsts that as it is 
an international, question, the conflict of laws renders it 
extremely difficult for any law passed by one country to 
effect that which is regarded differently in almost alL And, 
secondly, that it has become a separate question only in very 
modern times, and grown upon us almost imperceptibly ; by 
reason partly, as has been justly thought, of the increase of 
the habit of foreign residence by British subjects. It i^pears 
from the first of these reasons to flow as a consequence, 
that unless an universal comity of nations could be arranged; 
nothing effectual can be done. The statute which Lord 
Eingsdown has presented to Parliament is entitled *' An 
Act to Amend the Law with respect to Wills of Personal 
Estate made by British Subjects." The following is a short 
abstract of the enactments. First, That wills made by a 
British subject out of the Kingdom as regards personal 
estate, are to be admitted to probate in England and Ireland; 
and to confirmation in Scotland, whaterer may be the 
domicil of the testator at the date of his will or death, if 
made according to the law of the place where they are made, 
or the law of the place of domicil, or the law of any part of 
the United Eongdom. Second, That wills made within the 
United Kingdom (whaterer the domicil at the date or death) 
by a British subject, shall, as regards personal estate, be 
held well executed, and admitted to probate in England and 
Ireland, and to confirmation in Scotland, if executed 
according to the local usage. Thirdly, That no change of 
domicil is to invalidate a will. Fourth, That the Act is not 
to invalidate wills of personal estate, otherwise valid, except 
as revoking a will made valid by this Act Fifth, that the 
Act is only to apply to persons dying after the passing. 
It is only necessary to refer to the foregoing pages to show 
the very unsatisfactory condition in which the law of domicil 
now is ; and it most, therefore, be a great satisfaction to 
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erery thinking man who takes anj interest in the laws 
of his country to see any step taken (however problematical 
the result may be), to deal with such a subject as domiciL 
One thing, at least, I must say, that the Act before ns is a 
perfect model of perspicoons condensation, and, at all events, 
whatever effect it may have, it cannot be misunderstood. 
Having turned my attention particularly to this branch of 
English law, I am perhaps more alive to the difficulties 
that surround it, and I confess I despair of the present 
possibility of framing any statute which will have any very 
comprehensive effect. This Bill is confined to wills of per- 
sonidty also restricted to the United Kingdom as to probate, 
but unrestricted as to domiciL It is true that many of the 
cases which have occurred, or may occur, relate to wills of 
personalty ; but there are many other branches of this im- 
portant subject, such as legitimacy, legal rights, &c. left im- 
touched, and I believe a feeling exists in the legal profession 
that, if it pass into a law it will be of limited utility. An able ar- 
ticle upon this subject has appeared in the Solicitors* Journal^ 
going deeply into the origin and progress of our testamentary 
law, and dealing also with the subject of international codes, 
to show how far a comity of nations actually exists ; the 
writer feeling the great importance of this poiat. The 
operation of British Acts must, necessarily, be confined to 
British subjects and their property as distributed by our 
law, but, whilst each country is possessed with a conviction 
of the wisdom of its own code, it is hopeless to expect that 
any legislative enactment (however cleverly drawn) can, 
comprehensively, alter or improve a law such as this ; as a 
whole. This howevw, is, no reason why it should not at 
least be made trial of ; for it cannot be denied that many of 
the cases which have given rise to the greatest amount of 
difficulty and expense would have been rendered com- 
paratively simple, at least, in part, if such a law had pre- 
viously been passed. 
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